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In the Court of Appeals of the District of Columbia. 


No. 2476. 

Florence O'Brien Whitford, Appellant, 

vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

No. 967. District Docket. 

In the Matter of the Condemnation of Squares Numbered 
634 and 685, in the City of Washington, District of Columbia, 
for the Enlargement of the Capitol Grounds. 

United States of America, 

District of Columbia, ss: 

Be it rememl>ered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Petition. . 

Filed August 3, 1911. 

In the Supreme Court of the District of Columbia, Holding a Special 

Term as a District Court. 

No. 967. 

In the Matter of the Condemnation of Squares Numbered 
634 and 685, in the City of Washington, in the District of Co¬ 
lumbia. 

The petition of the United States by Clarence R. Wilson, Esquire, 
attorney of the United States in and for the District of Columbia, 
and Reeves T. Strickland, Esquire, special counsel, acting in that 
behalf for the Attorney-General of the United States, respectfully 
represents: 

1. That by act of Congress approved June 25, 1910, entitled “An 
Act Making appropriations for sundrv civil expenses of the Govem- 
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liient for the fiscal year ending June thirtieth, nineteen hundred and 
eleven, and for other purposes.” (H. R. 25552, Public—No. 260, 
and Vol. 30, St«t. L., 738), it is, among other things provided, to 
wit: 

Enlarging the Capitol Grounds.—It is hereby declared to be the 
purpose of Congress to ultimately acquire all of squares numbered 
six hundred and thirty-two, six hundred and thirtv-three, six bun- 
dred and thirty-four, six hundred and eighty, six hundred and 
eighty-one, six hundred and eightv-two, six hundred and eighty- 
three, six. hundred and eighty-four, six hundred and eighty-five, 
seven hundred and twentv-one, seven hundred and twenty- 

2 two, and seven hundred and twenty-three, in the city of 
Washington, District of Columbia, for the enlargement of the 

Capitol Grounds, and for the construction of a direct avenue of 
about one hundred and fifty feet in width from the junction of 
Pennsylvania avenue and First street nortl\,west t.o the Union Station 
plaza, the center-line of said avenue to he lo«ited on the axis of the 
Peace Monument and the site of the westerly fountain in said plaza, 
the Vice-President of the United States, the Speaker of the House 
otf Representatives of the United States, and the Superintendent of 
the Capitol Building and Grounds are hereby authorized and directed 
to acquire said premises by purchase, condemnation,, or otherwise 
and to expend for that purpose not more than five hundred thou¬ 
sand dollars in any one fiscal year, commencing with the year nine¬ 
teen hundred and eleven, and the persons authorized to acquire 
such property shall annually, within said limit, purchase whatever 
of sjjid pro|>erty is in their judgment offered at the lowest prices rela¬ 
tive to its actual value, provided they shall not purchase any prop- 
ertv at above its fair actual value. Tf in anv vear there should not 
be offered property substantially up to said sum of five hundred 
thousand dollars at it< fair value or less the Viee-Preddent of the 
United States, the Speaker of the House of Representatives of the 
United States, and the Superintendent of the Capitol Building and 
Ground* are authorized to institute condemnation proceedings in 
order to secure any or all of the land herein authorized to bo 

3 acquired, but for not to exceed what they estimate to be five 
hundred thousand dollars’ worth in any one fiscal year. If 

such condemnation proceedings are deemed necessary, they shall be 
in accordance with the provisions of the Act of Congress approved 
August thirtieth, eighteen hundred and ninety, providing a site for 
the enlargement of the Government Printing Office (Statutes at 
Large, volume twenty-six. chapter eight hundred and thirty-seven) 
for the execution of the foregoing, five hundred thousand dollars. 
(Act of June 25. 1010.) 

That by the act of Congress approved March 4. 1011. (36 Stat. 
at L., 1414). “An Act Making appropriations for sundry civil ex¬ 
penses of the Government for the fiscal vear ending June thirtieth, 
nineteen hundred and twelve, and for other purposes.” it is among 
other things provided, to wit: 

Enlarging the Capitol Grounds.—To continue the acquisition of 
the land described in the sundry civil appropriation Act, approved 
June twenty-fifth, nineteen hundred and ten, and Us authorized and 
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prescribed in said Act, for enlarging the Capitol Grounds ; five hun¬ 
dred thousand dollars: Provided, That the persons designated in 
said Act to acquire the land described therein for the purposes stated, 
shall continue to serve under said law and to exercise all the powers 
and duties conferred thereby in every particular and as fully, not¬ 
withstanding either or any of them may have ceased by operation of 
law, to occupy the office held at the time of the passage of the 

4 said sundry civil Act; and the said persons acting under said 
sundry civil Act shall constitute and be known as a commis¬ 
sion, any two of whom shall constitute a quorum and be competent 
to transact the duties devolving on them. (Act of March 4, 1911.) 

2. That the Vice-President of the United States, the Ex-Speaker 
of the House of Representatives of the United States and the Super¬ 
intendent of the Capitol Building and Grounds, being duly author¬ 
ized by said acts of June 25,1910, and March 4, 1911, to acquire any 
or all of said land under the circumstances named and for the pur¬ 
pose therein specified either by purchase or condemnation, and in 
the event of selecting the latter method of acquisition, such condem¬ 
nation proceedings to be in accordance with the provisions of the 
act of Congress approved August 30, 1890, providing for the enlarge¬ 
ment of the Government Printing Office (26 Stat. L., 412), and said 
Vice-President of the United States, the Ex-Speaker of the House 
of Representatives of the United States and the Superintendent of 
the Capitol Building and Grounds, having by virtue of said authori¬ 
zation contained in said acts of .Tune 25, 1910, and March 4, 1911, 
deemed and decided that condemnation proceedings are necessary 
and to the best interests of the United States in order to acquire title 
to the land in and composing said squares numbered 634 and 685. 
by letter dated the first day of July, 1911, did request the Attorney- 
General of the United States to cause the necessary proceedings for 
condemnation to be instituted for the acquisition of the aforesaid 

squares of ground. Said letter was received by the Attomey- 

5 General of the United States on the sixth dav of July, 1911. 

A copy of said act of August 30. 1890, and a certified copy 
of said letter of July 1, 1911, are hereby attached and filed herewith 
as parts of this petition, being marked, respectively, Exhibits 1 and 2. 

3. In pursuance of said request of the Vice-President of the 
United States, the Ex-Speaker of the House of Representatives of 
the United States and the Superintendent of the Capitol Building 
and Grounds to the Attorney-General of the United States, and in 
conformity with the provisions of said acts of Congress of June 2o, 
1910, March 4, 1911, and August 30, 1890, petition is hereby made 
to this honorable court for the condemnation of all of the land in 
said squares numbered 634 and 685, and for the ascertainment of 
their value, and of the value of each and every parcel of ground 
lying and being in the aforesaid squares of ground together with the 
value of the improvements thereon, if any, to the end that the title 
to all of <aid squares of ground and each and every parcel thereof in 
fee simple may be acquired by and vested in the United States in 

accordance with said acts of Congress. 

4 Petitioner further shows that in the aforesaid acts of June 2o, 
1910, and March 4. 1911. declaring to be the purpose of Congress to 



4 




FLORENCE O’BRIEN WHITFORD VS. 

ultimately acquire all of said squares, said Vice-President of the 
United States, Ex-Speaker of the House of Representatives of the 
United States and the Superintendent of the Capitol Building and 
Grounds were authorized to expend for the purpose of acquiring the 
above enumerated squares of ground ‘‘not more than five 

6 hundred thousand dollars in any one fiscal year, commenc¬ 
ing with the year Nineteen hundred and eleven,’* and were 

“authorized to institute condemnation proceedings in order to se¬ 
cure any or all of the land * * * authorized to be acquired, but 

for not to exceed what they estimate to be five hundred thousand 
dollars’ worth in any one fiscal year.” 

5. Petitioner further shows to the court that before filing this 
petition he made and caused to be made diligent search and inquiry 
at the several places and among the records, l>oth public and private, 
where such information should properly Ik? found, and also of per¬ 
sons likely to have knowledge thereof, for the purpose of accurately 
and definitely ascertaining the particular descriptions of the several 
lots, pieces, and parcels of ground lying and being within the afore¬ 
said squares numbered 634 and GS5, together with the names of the 
several owners and occupants thereof and of other persons inter¬ 
ested therein, together with their places of residence; and the peti¬ 
tioner files herewith a plan of the land proposed to be now appraised 
and taken, showing the several parcels thereof, said plan being 
marked “Exhibit 3.” 

The particular description of the said several lots, pieces, and 
parcels of ground, as appears from the title deeds thereto, and names 
of owmers and occupants and other persons interested therein and 
their places of residence, and the names of those representing in¬ 
cumbrances, as now*, to the best of petitioner’s information and in¬ 
quiry, as show’ll in the document hereto attached and made a part 
of this petition marked “Exhibit No. 4.” 

That the petitioner therefore prays the court: 

1. To cite and notify the owners, occupants, and all other 

7 persons interested in each parcel of land in said squares num¬ 
bered 634 and 685, to be now appraised as to value and taken. 

to appear at a time to t>e fixed by this court and to answ’er this 
}>etition. 

2. To appoint three capable and disinterested commissioners to 
appraise the value of the respective interests of all persons concerned 
in the said twelve squares and parcels of land therein, under such 
regulations as to notice and hearing as to the court shall seem meet. 

3. To take such further action, pass such orders, and give such 
directions as may be proper, requisite, and necessary to carry into 
complete effect the acquisition by the United States of. the fee-simple 
title in and to all and singular the lands and premise* included in 
the said twelve squares aforesaid. 

CLARENCE R WILSON, 

Attorney of the United States in and for 

the District of Columbia. 

REEVES T. STRICKLAND, 

Special Counsel for the United States. 
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3. To take such further action, pass such orders, and give such 
Copy of an act entitled “An act making appropriations for sundry 
civil expenses of the Government for the fiscal year ending June 
thirtieth, eighteen hundred and ninety-one, and for other pur¬ 
poses. 

Chap. 837. * * * 

Sec. 2. That to provide accommodation for the Government Print¬ 
ing Office, and the construction of the needed storage and distributing 
warehouses in connection therewith, the Secretary of the Treasury, 
the Public Printer, and the Architect of the Capitol, acting as a board, 
be, and they are hereby, empowered and instructed to acquire, either 
by purchase or by condemnation proceedings, as hereinafter provided, 
the land necessary, in their opinion, for the purposes aforesaid, and 
for the purposes stated, the sum of two hundred and fifty thousand 
dollars, or so much thereof as shall be necessary, is hereby appropri¬ 
ated out of any money in the Treasury not otherwise appropriated. 

* Sec. 3. That in the event it shall be necessary, in order to carry 
out the purpose of the foregoing section, for the board, as above con¬ 
stituted, to acquire land, said board is empowered and directed to 
acquire the same by negotiation, where anv such land may and can be 
so acquired and title secured at a price not above a fair relative value 
as to other lands which have been sold in the immediate vicinity; or 
if the said board hereby created shall be unable to purchase 
•) said land bv agreement with any one or more of the respective 
owners at a reasonable price within sixty days after the passage 
of this act they are authorized and directed to make application to the 
supreme court of the District of Columbia, at any general or special 
term thereof, by petition for the condemnation of such land not so 
purchased, and for the ascertainment of its value. Such petition shall 
contain a particular description of the property not 90 purchased, and 
selected for the purpose aforesaid, with the name of the owner or own¬ 
ers thereof and their residences, so far as the same may be ascer¬ 
tained, together with a plan of the land proposed to be taken; and 
thereupon the said court is authorized and required to cite all such 
owners and all other persons interested to appear in said court at a 
time to be fixed by such court, on reasonable notice, to answer the 
said petition; and if it shall appear to the court that there are any 
owners or other persons interested who are under disability the court 
shall give public notice of the time at which the said court will 
proceed with the matter of condemnation; and at such time if it shall 
appear that there are any persons under disability either who have, 
appeared or who have not appeared, the court shall appoint guar¬ 
dians ad litem for each such persons, and the court shall thereupon 
proceed to appoint three capable and disinterested commissioners to 
appraise the value of the respective interests of all persons concerned 
in such lands, under such regulations as to notice and hearing 
10 as to the court shall seem meet. Such commissioners shall 
thereupon, after being duly sworn for the proper performance 
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of their duties, examine the premises and hear the persons in interest 
who may appear before them, and return their appraisement of the 
value of the interests of all persons respectively, in such land; and 
when such rej>ort shall have been confirmed by the court the Presi¬ 
dent of the United States shall, if he think the public interest requires 
it, cause payment to he made to the respective persons entitled accord¬ 
ing to the judgment of the court, and in case any of such persons are 
under disability, or cannot be found, or neglect to receive payment, 
the money to be paid to any of them shall be deposited in the Treas¬ 
ury to their credit, unless there shall be some person lawfully author¬ 
ized to receive the same under the direction of the court, and when 
such payments are so made, or the amounts belonging to persons to 
whom payment shall not be made are so deposited, the said lands 
shall he deemed to be condemned and taken by the United States for 
the public use. And hereafter, in all cases of the taking of property 
in the District of Columbia for public use, whether herein heretofore, 
or hereafter authorized, the foregoing provisions, as it respects the ap¬ 
plication by the proper officer to the supreme court of the District of 
Columbia and the proceedings therein shall be as in the foregoing 
provisions declared. 


11 Exhibit No. 2. 

United States of America: 

Department of Justice, 

Washington, D. C., Aug. 2d, 1911. 

Pursuant to Section 882 of the Revised Statutes, I hereby certify 
that the annexed is a true copy of the original on file in this Depart¬ 
ment. 

Tn witness whereof. I have hereunto set my hand, and caused the 
seal of the Department of Justice to be affixed, on the day and year 
first above written. 

For the Attorney General. 

[seal,] ‘ ERNEST KNAEBEL, 

Assistant Attorney General. 


12 Com mission for Enlarging the Capitol Grounds. 

. Office of Superintendent 

U. S. Capitol Building and Grounds, 

Washington, D. C., July 1st, 1911. 

Hon. Geo. W. Wickersham, Attornev-General of the United States, 
Washington, D. C. 

Sir: The undersigned, the Commission constituted under and em¬ 
powered bv the Sundry Civil Appropriation Acts, approved June 
25th, 1910, and March 4th, 1911, respectively, to acquire, by pur¬ 
chase, condemnation, or otherwise, squares numbered 632, 633, 634, 
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680, 681, 682, 688, 684, 721, 722. and 728, in the City of Washing¬ 
ton, District of Columbia, for the enlargement of the Capitol Grounds 
and for the construction of a direct avenue from Pennsylvania Ave¬ 
nue and First Street, Northwest, to the United Station Plaza, and for 
that purpose to expend not more than $500,000, in any one fiscal 
year commencing with the fiscal year 1911, having been unable 
within the fiscal year under proposals advertised for and duly sub¬ 
mitted to them by the owners of said property, to acquire by purchase 
at its fair market value or less any of the property located in said 
squares, have decided pursuant to the authority conferred upon them 
by said Sundry Civil Acts to secure through condemnation proceed¬ 
ings such portion of said property as can be obtained within the sum 
of $500,000 heretofore appropriated and now available for this pur¬ 
pose, and to that end respectfully request that you will forth- 
13 with institute and conduct to successful issue, on behalf of the 
United States and the Commission, proceedings in condemna¬ 
tion to acquire from among the squares specified in said first named 
Sundry Civil Appropriation Act, title to those squares numbered 685 
and 634, in accordance with the provisions of the Act of Congress 
approved August 30th, 1890 (26 Stat.-at-Large, p. 412) and the Act 
of Congress approved August 1st, 1888 (25 Stat.-at-Large, p. 357). 
Very respectfully, 

J. S. SHERMAN, 

J. G. CANNON, 
OLIVER WOODS, 

Commission for Enlarging the Capitol Grounds. 


14 Instructions to the Commissioners. 

Filed November 14, 1911. 

* ***** * 

I. The parcels of real estate contained in squares numbered 634 
and 685, are to be appraised as several properties, but if the same 
person owns several contiguous properties, the Commissioners shall 
make an award covering the aggregate value thereof, unless the value 
of such contiguous parcels, for the purpose of a separate sale of each, 
shall be found to be greater than the value of such parcels for the 
purpose of sale as a whole, in which case the Commissioners shall 
make several awards. 

II. The several parcels of land sought to be condemned are to be 
appraised at their fair market value with reference to the most valu- 

^ 1 can or may be lawfully put; and the 

market value of said parcels of land is not limited by the use or uses 
to which they are now applied by the owners thereof or to their pres¬ 
ent income from such property, and if any of said parcels of land by 
reason of its location, surroundings, natural advanatges or intrinsic 
character is peculiarly adapted to some particular use or uses, the 
circumstance or circumstances which make up such adaptability shall 
be considered. By fair market value is meant what the property 
would sell for in cash or on terms equivalent to cash when offered 
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for sale by one who desire- but is not obliged to sell, to one 

15 who desires but is not obliged to buy; but the additional value, 
if any, that the property may have acquired by reason of its 

selection by the Government under the act or acts of Congress under 
which these proceedings are brought or instituted shall not be con¬ 
sidered as a basis for or in any way influencing the appraisement. 

And the commissioners shall make their appraisement without 
regard to any appropriation made by Congress for the acquisition of 
this property. 

III. The Commissioners are instructed that, in ascertaining the 
value of the several parcels, they shall not consider as an element of 
value the profits derived from the business heretofore or now carried 
on upon such property. 

IV. Although the commissioners shall not take any evidence of¬ 
fered in behalf of any owner or owners of land included in said 
squares tending to prove offers made to any one or more of them to 
buy said parcels, or any one of them, or merely to exchange the same 
for other land or other commodity, yet the commissioners may con¬ 
sider evidence offered by the petitioner against the respective owners 
tending to prove their declarations as to the value of their respective 
properties, and their respective offers of the same at fixed prices, pro¬ 
vided such declarations or offers be so recent as reasonably to apply to 
the present value of their said respective properties; hut the commis¬ 
sioners are further instructed that any such declarations or offers 
are to be taken only against the party making them, and can¬ 
not be taken or used in determining the value of property be- 

16 longing to others. The commissioners are further instructed 
however, that they should not consider any admission as to 

value bv anv owner made in the form of an offer to sell, or otherwise, 
without receiving testimony as to the circumstances under which such 
admission or offer was made; and, further, that no offer or offers to 
sell or sale or sales of property to the Government for the purposes 
mentioned in said act or otherwise shall be received in evidenec or 
considered by the commissioners. Recent bona fide sales made before 
the passage of said act, of any lot or lots, parcel or parcels, either 
within the limits of said squares or of lands in the vicinity or so situ¬ 
ated as to have a hearing upon the value of the lands to be appraised, 
or recent bona fide contracts made before the passage of said act 
with land owners for land within the limits of said squares or of 
lands in the vicinity or so situated as to have a bearing upon the 
value of the lands to be appraised, may be considered by the commis¬ 
sioners looking at all the circumstances of such sales or contracts 
in the determination of the ultimate question of value. If there are 
several interests, as estates for life, or remainder, or leasehold, or re¬ 
version, in one parcel, the proper course is to ascertain the entire 
compensation to he paid for the fee simple not divided into successive 
interests as if belonging to one person; and then to determine the 
market value of such estates for life or leasehold; and, aftei^vards, by 
deducting the same from’ the valuation of the fee simple, ascertain 
the value of that in remainder or reversion. But when the fee title is 
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vested in a trustee for the benefit of another with power of dis- 

17 position by sale or otherwise, then only one valuation shall be 
made, provided that no consideration for the purpose of this 

instruction shall be given to the so called deed of trust used in the 
District of Columbia for the security of loans on real estate. 

VI. A dow 7 er right in any parcel of said real estate is the widows 
right to one third part in value of such parcel during her life. The 
Commissioners in estimating the present money value of such dower 
right shall value the same at not exceeding one sixth nor less than one 
twentieth of the value of the entirety of such parcel, as may be just 
and equitable, according to the age, health and condition of the 
widow 7 , as set forth in section 89 of the Code of the District of Colum¬ 
bia, and in the 73rd Equity Rule of this court. 

The present money value of the life estate in the whole of any 
parcel will be estimated at three times the value of the dower right 
therein. 

VII. The market value of a lease is the present market value in 
money of the residue of the term with reference to the most valuable 
use or uses to which the same can or may be lawfully put, that is, 
what it will be w orth above the obligations of the lease to an assignee 
or purchaser willing and able to assume and perform the obligations 
of the lease. 

VIII. When an unexpired term of a lease is appraised by the Com¬ 
missioners they will fix its market value, if any, and then, if they find 
it has any present market value state the amount that such sum is to 

be reduced per month until the actual taking of the property 

18 by the United States; and, if such lease expires before such 
actual taking, there shall be no allowance therefor; and there 

shall be no compensation to tenants at will or by sufferance. 

Tenancies at will or by sufferance are defined in sections 1034 and 
1036 of the Code of the District of Columbia. 

IX. Where there is a conflict as to the ownership of any parcel of 
real estate, such as a claim of title by adverse possession, tax sale 
or otherwise, the Commissioners will not undertake to decide the 
same, but will merely ascertain and report the value of such parcels 
irrespective of the question of ownership. 

X. The commissioners will take such testimony as may be adduced 
before them, bearing upon the question whether the fee of the 
alleys as actually laid out in said squares under the plat recorded 
by the original proprietors as a redivision of the lots and alleys in 
said squares, is in the United States; and they shall report such 
testimony to the Court, together with an appraisement of the pres¬ 
ent market value of each parcel of land included in such alleys sub¬ 
ject to the perpetual easement for the alley; the same to be paid 
to the persons shown to l>e the owners of such contributed parcels 
respectively, in the event that the Court shall determine the fee 
thereof is not in the United States. 

As to the other alleys they w 7 ill appraise the present market value 
of each parcel of land included therein, subject to the perpetual 

2—2476a 
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easement for the alleys, the same to be paid, if found to have 

19 a market value, to the persons shown to be the owners of 
such parcels respectively. 

As to the lots abutting on the alleys, the special market value, 
if any, by reason of l)eing so situated shall be considered and in¬ 
cluded in the valuation of such lots. 

XI. No compensation can be allowed for the loss of future profits 
or business of any character, or for any injury to business whatsoever, 
or for any expense or in convenience of moving, or for any loss in 
value to fixtures arising from the removal thereof by the owner or 
owners of such fixtures; nor can the difficulty of procuring other 
places of residence or for business purposes l>e considered. And 
the Commissioners are instructed that only just compensation for 
the parcels of real estate actually taken is the subject of their in¬ 
quiry, and with claims for damages of any kind they have nothing 
to do. 

If in the proceedings of the Commissioners any controversy should 
arise l>etween the respresentatives of the (lovernment and the owner 
of any parcel of land or any interest in or concerning the same, 
or any controversy l>etween any such owners and any person inter¬ 
ested in or concerned in the same as to whether anything is or is 
not a fixture, the Commissioners will separately appraise the value 
of such disputed object and report the facts in regard to it to the 
court with their final award. 

XII. Inasmuch as the assessment of the property in question for 
the purjmse of taxation was not made by the Cnited States nor by the 
owners and was made for purposes entirely different from and alien 

to this condemnation, the Commissioners are instructed that 

20 they shall take no evidence with respect to the assessed value 
of the lots in question or any of them or give any consid¬ 
eration thereto. 

XIII. The Commissioners will themselves view the several proper¬ 
ties, and they will also hear-such parties in interest as may demand to 
be heard, touching the value of their respective interests, and may 
take other testimony not herein excluded, as to values: to which 
testimony they are to give only such weight as in their judgment 
it may l>e entitled to; and they may; in their discretion, subject to 
a review of the court, limit the number of witnesses to be examined 
upon any particular branch of the case. 

XIV. The petitioner will first l>e given an opportunity to offer such 
evidence as may l>e desired touching the boundaries of the several 
parcels embraced in the squares; then the several owners and other 
parties in interest may introduce evidence in such order as to the 
particular parcels its the Commissioners may deem convenient, touch¬ 
ing the values of their respective interests. The petitioner may then 
introduce evidence in reply, and the owners and other parties in 
interest may introduce relnitting evidence. Property owners shall 
open and close argument. 

XV. The Marshal will provide suitable accommodations for the sit¬ 
tings of the Commission in the Court House building, and will in per¬ 
son or by deputy attend all their sessions and preserve order during 
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the same, and will summon such witnesses as may be desired 
21 by any party to the cause and in case said Commission should 
select some other place for their sittings perform the duties 
hereinbefore directed to be performed. 

XVI. The Commissioners will fix the days and hours for meeting, 
and the length of their sessions; but should proceed with all reason¬ 
able dispatch to the completion and return of the assessments, and all 
adjournments should lie to a day and hour certain. 

XVII. Having completed their labors, the Commissioners will re¬ 
turn their appraisement, in writing, to the Court. 

JOB BARNARD, 

Associate Justice, Supreme Court, 

District of Columbia. 

November 14, 1911. 


Additional Instruction to Commissioners. 

Filed December 11, 1911. 

****** 


* 


If it shall appear that any parcel of land embraced in these pro¬ 
ceedings has and possesses an easement appurtenant thereto upon 
adjoining property for purpose of ingress and egress, the Commis¬ 
sioners shall give due consideration to the increased value, if any, 
of such parcel by reason of such easement in favor of the owner 
of the parcel to which such easement is appurtenant, and to the 
decreased value, if any, of the adjoining parcel by reason of 
22 its being subject to such easement. 

JOB BARNARD, Justice. 


Extract from Report of Award erf Commissioners. 

Filed April 22, 1912. 

******* 

Parcel Nos. 22 and 23. 

We appraise the value of the owner of the fee simple of the 
premises included in these parcels, containing three thousand nine 
hundred eighty-two and thirty five one-hundredths square feet, at 
fifty one thousand eight hundred seventy-six dollars and forty-five 
cents, $51,876.45. J 

We appraise the value of the leasehold on parcel 23 in favor of 
William A. Engel at one thousand seven hundred and thirty three 
dollars and forty eight cents, $1,733.48. 

To be deducted from said fifty one thousand eight hundred seventy 
six dollars and forty five cents, and to be reduced at the rate of 
fifty one dollars and thirteen and one half cents from April 18, 
1912, for each month that the leaseholder remains in possession. 
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Florence O’Brien Whitford was the only person appearing be~ 
fore the Commission claiming the ownership of the title to said 
fee simple. 

William A. Engel appeared as the claimant for the said lease¬ 
hold. 

♦ * * * * * * 

23 Exceptions to Award. 

« 

Filed May 16, 1912. 

* * * * * * * 

Now comes the resj>ondent, Florence O’Brien Whitford, and ex¬ 
cepts to the award and finding of the Commission heretofore ap¬ 
pointed by this Court to ascertain and appraise the value of the 
property proposed to In? condemned in these proceedings, in so far 
as said award, finding and appraisement touches the property of 
this respondent, to-wit, parcels 22 and 23 in Square 634 in the 
City of Washington, IX C., according to the plat filed in these 
proceedings, being identical in the lots 26 and 27 in said Square 
634, according to the official plan of the City of Washington, D. C., 
and this respondent moves that said finding, appraisement and 
award be set aside and vacated, so far as she is concerned for the 
following reasons, namely: 

1. Because said award is unreasonable and unjust. 

2. Because the amount awarded by the Commission as the fair 
value of said parcels 22 and 23 is grossly inadequate in amount, as 
will appear from the testimony taken before said Commission and 
filed herein. 

3. Because said appraisement and award, so far as this respond¬ 
ent is concerned, is based uj>on palpable and manifest mistake upon 
the part of said Commission. 

4. Because said award was the result of prejudice upon the part 
of said Commission, as will appear by the testimony taken and the 
proceedings had herein. 

This exceptant further says that pursuant to the provisions 

24 of Section 487 of the Code of Law, for the District of Co¬ 
lumbia, she is dissatisfied with the award of said Commission 

and demands under said Section that the Marshal of the District 
of Columbia shall summon a jury of seven disinterested men, as 
in said code provided, to appraise again the value of the ground and 
improvement thereon of this exceptant in these proceedings taken. 

M. J. COLBERT, 

G. L. WHITFORD, 

Attorneys for Florence O'Brien Whitford. 

Service of copy of above accepted on behalf of United States this 
16th dav of May, 1912. 

JAMES M. PROCTOR, 

Ass’t U. 8. Attorney. 
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Order Dism issing Exceptions. 
Filed June 7, 1912. 


It is ordered that the exceptions filed in this cause on behalf of 
Florence O’Brien Whitford. Hugh J. Phillips, Orlando A. Jones, 
Henry C. and Gustave Dahler, and Mary Lee Johnson, having been 
argued by counsel for both the petitioner and the exceptants and 
the court l>eing fully advised in the premises, be and are hereby 
overruled and dismissed. 

25 Said exceptions and the dismissal thereof affect Parcel 13, 
Square 634; Parcels 10, 17 and 21, Square 634 ; Parcels 22 
and 23, Square 634; Parcel 24, Square 634; and Parcel 19, Square 
685. 

JOB BARNARD, Justice. 
Done in the City of Washington, 7th day of June, A. D. 1912. 


Petition for Order Confirming Verdict. 

Filed June 7, 1912. 

* * * * * * * 

Now come Clarence R. Wilson, Esquire, Attorney of the United 
States for the District of Columbia, and Reeves T. Strickland, 
Esquire, Special Assistant to the Attorney General, counsel for the 
petitioner herein, and state to the court that the Commission ap¬ 
pointed by the acts of June 25, 1910, and March 4, 1911, has in 
writing to the Attorney General of the United States requested that 
the report, verdict or assessment filed by the Commissioners ap¬ 
pointed herein to appraise values be in all things confirmed and 
that the President of the United States has approved of the awards 
as made by said Commissioners according to the terms of the act 
of August 30, 1890, in consideration of which this court is re¬ 
quest ed to enter a decree confirming the aforesaid report, verdict 
or assessment as now filed. 

CLARENCE R. WILSON, 

Attorney for the United States in and 

for the District of Columbia. 

26 REEVES T. STRICKLAND, 

Special Assistant to the Attorney General. 

Done in the City of Washington, District of Columbia, this 7th 
day of June, A. D. 1912. 
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Ratification of Award. 

Filed June 7, 1912. 

* * * * * * * 

This cause coming on to he heard upon the report, verdict or 
assessment of the Commissioners, tiled in this case on April 22, 
1912, and upon all the pleadings, pa|>ers and proceedings in the 
cause, and having l>een argued hv the counsel for the respective par¬ 
ties and submitted to the court, it is upon consideration thereof and 
upon motion of the petitioner, made in open court on 7th day of 
June A. I). 1912, ordered, adjudged and decreed this 7th day of 
June A. D. 1912, that the aforesaid report, verdict or assessment so 
filed by said Commissioners on said day, he, and the same is hereby 
finally approved, ratified and in all things confirmed by this court. 

And l>e it further ordered, adjudged and decreed that upon the 
payment by the petitioner in this cause of the sums awarded by said 
report, verdict, or assessment or the respective parcels to the parties, 
or others, entitled to receive the same, according to the terms of the 
act of Congress approved August 30, 1890 (26 Stat. L., 412), 
27 the land described in the petition filed herein on August 3, 
1911, together with the improvements thereon and every 
interest therein of whatsoever kind be and the same is herebv con- 
demned to the use of the United States to take, hold, enjoy and 
occupy in fee simple forever. 

JOB BARNARD, Justice. 


Appeal to the Court of Appeals. 

Fried June 13, 1912. 

* * * * * * * 

Florence O’Brien Whitford hereby notes an appeal to the Court 
of Appeals of the District of Columbia, from the judgment of the 
Supreme Court of the District of Columbia, confirming the award 
of the Commissioners appointed to appraise the values of the sev¬ 
eral parcels of ground proposed to he taken by the United States 
for the enlargement of the Capitol Grounds, in Square 634 in said 
Citv and District, 

M. J. COLBERT, 

Attorney for Florence O'Brien Whitford. 


Memorandum. 

June 14, 1912.—Appeal bond for $100 approved and filed. 
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28 Order for Extension of Time. 

Filed July 13, 1912. 

******* 

Ordered that the time for filing the bill of exceptions in the above 
entitled cause and the time for filing the transcript of record in the 
Court of Appeals be and the same is hereby extended for thirty 
days from this 13th day of July, A. D. 1912. 

THOS. H. ANDERSON, Justice. 


Order Extending Time to File Bill of Exceptions and Transcript. 

Filed August 16, 1912. 

******* 

Ordered this 16th day of August, 1912, that the time for filing 
the Bill of Exception- in this case and the time for filing the tran¬ 
script of record on appeal to the Court of Appeal- on behalf of Flor¬ 
ence O’Brien Whitford be and it is hereby extended in both in¬ 
stances until October 1, 1912. 

ASHLEY M. GOULD, Justice. 


29 Time to File Bill of Exceptions, etc. 

Filed September 24, 1912. 

******* 

Ordered this 24th day of September, 1912, that the time for filing 
the Bill of Exceptions in this case and the time for filing the tran¬ 
script of record on appeal to the Court of Appeals on behalf of 
Florence O’Brien Whitford be and it is hereby extended in both 
instances until November 1st, 1912. 

HARRY M. CLABAUGH, 

Chief Justice. 


Supreme Court of the District of Columbia. 

Tuesday, October 8th, 1912. ' 

Session resumed pursuant to adjournment, present presiding, Mr. 
Justice Gould. 

******* 

Now comes here Florence O’Brien Whitford by her attorney and 
tenders to the Court here his bill of exceptions taken during the 
trial of this cause, and prays that the same be signed and made 
part of the record, now for then, which is accordingly done. 


16 


FLORENCE o’rRIEN WHITFORD VS. 


30 Bill of Exceptions. 

Filed Octol>er 8, 1912. 

******* 

At a session of the Supreme Court of the District of Columbia, 
sitting as a District Court upon the petition of the United States 
tiled under authority of the, Act of Congress approved June 25, 
1910, making provision for the acquisition by condemnation of land 
for the enlargement of the Capitol grounds, three Commissioners 
were appointed by said court for the purpose of hearing testimony 
and appraising the value of each and every parcel of land, together 
with the improvements thereon, composing what is designated on 
the plan of the City of Washington as Squares 634 and 685, among 
which are parcels 22 and 23, situated in said Square 634, and owned 
in fee by Florence O'Brien Whit ford, subject to a lease to William 
A. Engel, and at various sittings of said Commissioners, the peti¬ 
tioner and defendants, to maintain the issues, among other tilings 
ottered the following evidence tending to prove the value of each 
of said parcels. 

J. II. Stieg identified a certain photograph of said property, which 
were ottered in evidence as correct representation# of the parcels 
belonging to the said Florence O'Brien Whitford proposed to he 
taken. 

George P. Hales identified certain tracings and blue prints which 
were offered in evidence. 

Florence O'Brien Whitford testified that she was the onlv child 
of Daniel O'Brien, formerly the owner of the two parcels in ques¬ 
tion, improved by the building known as the Engel Hotel and the 
frame structure adjoining said hotel on the South. She 

31 further testified that Daniel O'Brien died in July 1905, and 
that she was born in the Engel Hotel, formerly called the 

Emmet House; that she is the sole owner of said two parcels; that 
parcel 22, at the time of the hearing which was held on the 26th 
day of February, 1912, was worth about $25,000; that said parcel 
22 was leased to William A. Engel, the lease being dated July 22, 
1902 and running for fifteen years from that date. The substance 
of that lease is as follows: Mr. O'Brien rented to William A. Engel 
for fifteen years, beginning with July 22, 1902, lot 26, in square 
634, being premises 247 New Jersey Avenue, Northwest, Washington, 
D. C., for which Engel agreed to pay $60.00 per month; Engel fur¬ 
ther agreed to erect upon said lot improvements to cost not less than 
$3,500.00, for the purposes of ten pin alleys, billiard room or other 
legitimate game, making all said improvements and the using of 
said premises for the purpose aforesaid, being a part of the consider¬ 
ation of the lease. Engel agreed to pay all taxes, insurance, gas 
and water rent bills. It was further provided that if the United 
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States should determine to take the property during the pendency 
of the lease, then the lease should determine, should such taking 
occur within five years of the execution of the lease, the amount to 
be. allowed to Engel on account of the improvements made by him 
to be determined by arbitration, but if tne taking by the United 
States should occur*after the expiration of five years and within ten 
years from the date of the lease, then Engel should receive back one- 
half of the cost of the improvements so made by him. Mrs. Whit- 
ford proceeded to testify as follows: I get for this parcel 4% on 

$25,000 net. I have one living child, a little girl, and one 

32 child who died. • 

John L. Weaver testified as follows: 

T am a real estate broker. I have valued parcels 22 and 23 to¬ 
gether as a whole. I am unable to value it separately; 1 have not 
given that consideration. After considering the use to which this 
property has been put for a good many years, and the successful 
hotel business conducted there in the vicinity of the Union Station, 
the Capitol Building, the Senate Office Building, and many other 
large buildings where men are employed, 1 value the whole property 
at from $125,000 to $140,000, placing the valuation upon the rental, 
which I am of the opinion could be obtained for it. I am of the 
opinion that with the expenditure of probably less than $5,000, the 
property would rent for $7,500 per year, the tenant paying taxes, 
insurance and repairs, if the lease were not for less than ten years 
and preferably for a longer term. 1 have had some experience at 
renting hotel properties, but not extensively. We handle the Mon¬ 
trose Hotel, at the corner of Fourteenth and H. That property, 
under a fifteen year lease, rented for $5,000 a year. I could have 
renewed its lease at its expiration recently at a very large advance. 
If the Montrose Hotel were brought up to date with respect to 
plumbing and heating, 1 could get $12,000 a year for it. There 
are about sixty rooms in the Montrose and twenty-eight rooms in 
the Engel Hotel. We are agents for the property at the Northwest 
corner of 14th and Mass. Avenue, Northwest. We get for that 
$3,200 a year, purely as a boarding house proposition. There is 

no bar, no dining room facilities and no transient trade. 

33 That last property has about twenty or twenty-five rooms. 

Examined by Mr. Alex. Wolf, the witness testified, as follows: 

In fixing the rent at $7,500 a year, I considered both parcels to¬ 
gether. Parcel 22 is not now used for hotel purposes; I think not; 
I did not so understand. These two parcels must be considered to¬ 
gether as a whole. There is a waste of value the moment you sepa¬ 
rate them. I am inclined to think that by a separation, the inside 
property would be injured. A corner is that parcel of land which 
can be economically used for one building; that is, more land could 
be used economically on that corner. If three or four lots were 
added, they would have the same value as the very little tip on the 
corner. The moment you separate them you reduce the value of 

3—2476a 
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l>otli. Those two parcels as they stand are worth from $125,000 to 
$140,000, and an expenditure of $5,000 would make that a beauti¬ 
ful, fresh, up-to-date hotel. Without any regard to the improve¬ 
ments necessary, 1 would value the two parcels from $120,000 to 
$135,000 as it stands now. 

Cross-examination by Mr. Peele, representing the United States, 
the witness testified, a* follows: 

I went over the Engel but could not say whether the house had 
fortv or fifty rooms. The Montrose Hotel has about sixty bed 
rooms, but was not sure about it. I think a rental of $7,500 for the 
two parcels would be so modest that the lessee would improve the 
side lot for some of the many purposes for which it could be used. 
Would not compare the Montrose with the Engel. The property 
at 14th and Mass. Avenue has guided me in my views, which is not 
a hotel. It would be very difficult to separate the two parcels. The 
Engel Hotel has the trade there. It has been used for hotel 

34 purposes for many years. It is known and it ha* a large 
class of people to draw from in those government buildings 

around there. Merely as a boarding house, aside from the bar 
room, that place is worth nearly as much as I am speaking of. I 
doubt whether it is worth more for transient guests than for a board¬ 
ing house. The transient value is a very valuable asset. I have 
very serious doubts it is worth more for transient guests. I glanced 
over the lease. I do not consider that as indicating any value it¬ 
self. It is too old a lease to be of any use at arriving at an estimate. 
It is hard to get any number of hotels that would be a guide to you 
today in fixing the value of another hotel. I think this property is 
more valuable since the removal of the old B. & O. Station. There 
has l>een removed from its immediate vicinity noise, smoke and 
dirt of a railroad station, and there has been brought into the same 
neighborhood live or six railroads in the place of one that it had 
before. In my judgment, the business is very much better than it 
was before. Formerly, the patrons of the hotel would be those |>er- 
sons who would run out and across, not caring much wdiere they 
stopped, staying for a day or over night. Today, the j>eople who 
come from around the station are a better type in my opinion. I 
think the business is better today. It is now quieter and more at¬ 
tractive. * I know of no .saloons in that neighborhood of my own 
knowledge. I value this property a* a whole on it* rental. There 
have been some saloons around the Union Station, but they did not 
amount to much. There is a restaurant in the Union Station which 
gets the transient trade stopping for a time and people would 

35 not want to go two or three blocks away for a meal. Do not 
know ot any sides in the neighborhood, but value property 

on a whole on its rental. There have been some sales around the 
Union Station, but they did not amount to much. 
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George F. Schutt, testified, as follows: 

I am the proprietor of the Ebbit House and the National Hotel. 
I have operated the Ebbit House for two years, and the National 
Hotel for five years. I rent both of them. I went to the Engel 
hotel this morning with Mr. Whitford and made a hurried examina¬ 
tion. I walked through the first and second floors. I did not go 
on the top floor and I do not know how many rooms there are in it. 
I had charge of the National Hotel for thirteen years. First I was 
manager under Col. Staples, and afterwards bought it. The value 
of a hotel depends on the condition it is in, its location and w T ho is 
going to manage it. Do not feel qualified to express opinion as to 
rental value. Ordinarily, if this hotel were well located, it ought 
to rent for $400 or $500 a month. If it is not well located, it might 
be worth $200, so I do not believe 1 am competent to testify. I do 
not think, as a hotel, this building is well located. In the condition 
in which this building is, I would not like to say what it was worth. 
If the bar was continued I said it would be worth about $500 a 
month. There are three hundred bed rooms in the National Hotel. 
The removal of the Pennsylvania Station from 6th and B Sts., N. 
W., has not affected the National Hotel one way or the other. If 
there is any difference, we have done better since the station moved 
away than we did before. The Engel Hotel does a cafe 

36 and bar business in addition to renting its bed rooms. 

Cross-examination by Mr. Peele for. the United States, the witness 
testified, as follows: 

I do not know of any city now where the best hotel is anywhere 
near the station. For a small hotel it is an advantage to be near 
the station. I pay $26,000 a year for the National Hotel. I do 
not think the Ebbit House rental would figure in this case. Hotel 
business depends a great deal upon the man. As a rule, railroad 
stations are put on the outer edges of cities. In New York, the New 
York Central used to be away out of town. The town has grown 
up to it and grown by it, and in the course of that growth, large 
hotels have been built near the station. Among others are the Man¬ 
hattan and the Belmont and the Murray Hill. In Philadelphia, the 
Bellevue Stratford is only a couple of blocks away from the Penn¬ 
sylvania. Station. I think the removal of the old B. and O. Sta¬ 
tion was a disadvantage to the Engel Hotel.* With the station there 
the most valuable feature was the bar and restaurant, the latter just 
as important as the bar on account of the transient trade it would 
get. * I would naturally suppose the more trains came in the more 
valuable the station would be to the adjacent property. In 

37 the hotels I have the rooms cost about about $85.00 each per 
year. I think in this hotel the bar and restaurant are worth 

more than the rooms; twice as much. I would charge more than 
one-half of the rental to the bar and restaurant. There is where 
you get your money. There are not rooms enough to get much 
rent in a small hotel. T think if this hotel were a couple of blocks 
nearer to the station, it would be worth more as a hotel and bar 
than where it is now. 
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John I>. Sullivan, testified as follows: 

1 am a real estate broker. 1 have considered these two parcels 
together as they stand. I believe these properties ought to bring 
$7,000 a year in their present condition. The Cosmopolitan or 
Elrino Hotel is not half as fine a location or as good a building as 
the Engel Hotel. That Hotel used to rent for $5,500 and now 
rents for $4,000. It is three stories high while the Engel is four 
stories high. The best use to which this property could be put is 
for hotel propositions. The frontage of tlie hotel proper is 41.58 
feet on New Jersey Avenue, and the adjoining lot had a frontage of 
22.25 feet, so that the two parcels are practically all corner. It 
has a frontage on C Street and runs back to an alley so that it is 
practically all front, and a very economical lot. The corner build¬ 
ing is in pretty good order and condition. The other building 
needs some straightening up. If it were vacant ground for a hotel 
proposition. 1 think $10 a foot for this property would be cheap. 
In its present condition, it would rent for $7,000 per year; that is, 
both lots. The hotel property is in good condition; the other build¬ 
ing is not. Parcel 22 rents for $1,000 a year, and parcel 23 
38 would rent for $0,000 making $7,000 altogether. I think 
a portion of the ground taken for the Post Office Site sold 
for about $2.85 a foot. I sold other property in that neighborhood 
to the present owner of the Montrose Hotel for $7.30 a foot. I 
have another piece of property right across from the Engel Hotel 
which I am authorized to buy at $20 a foot. It may sound ridicu¬ 
lous, the owners have refused $15 a foot. That is between E Street 
and Mass. Avenue. At $10.00 a foot the ground in these two parcels 
would amount to $10,712. I think the buildings are worth $00,000 
or $05,000 the two of them together. I do not think they could be 
erected for less than $01,000. T think the first floor of the Hotel 
would rent for some men for $300 a month. I think the bar alone 
would rent for $300 per month on the first floor. 


r 

John P. Weaver, being recalled, testified as follows: 

I find twenty-eight rooms in the hotel building which could he 
used for bed room purposes. Five of them on tlie second Moor are 
now private dining rooms. Those rooms are worth $10 a month, 
with an allowance of 12% off for a loss of time. They were equipped 
as four or five room apartments. They could get $10 per month 
per room. The aggregate for these twenty-eight rooms would be 
$3,300 a year. The bar and dining room with the cellar accommo¬ 
dations. including kitchen, that is to say. the first floor and cellar 
with the bar room facilities that are provided, would be cheap at 
$300 per month, or $3,000 a year. The inside lot is producing 
under the terms of the present lease $1,000 a year, or a total 
39 rent of $7,900. I still stand at the $7,500 rental value. The 
difference of $400 would l>c used up in vacancies and pos¬ 
sibly some man; gement it might have to have. T have l>een asked 
if there are other restaurants or small hotels paving a rent that 
would be comparable to the figures T named. T believe the best test 
in the El Reno Hotel, immediately across the street. From the 
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owner of that property I have the statement that a lease was made 
on January 1, 1912, for three years only, with a rent reserved of 
$4,200 for the first year and $4,740 for the second and third years, 
or it may be, $4,740. for the first year and $4,200 for the next two 
years. That lease is recorded. That building lias thirty rooms. In 
addition to the cafe and bar room, there are one or two stores. Per¬ 
sons who go into hotel or large l>oarding-house operations will pay 
more for a long lease than for a short one. Twenty years is the stan¬ 
dard hotel lease; the Willard Hotel, for example. In the El Reno 
lease taxes are paid by the owner, as also the repairs on the roof. 

On cross-examination by Mr. Peelle, the witness testified as fol¬ 
lows : , , 

The value of this property is for a small hotel. It has been a hotel 
always, and is advertised and known as such. Its real value is as 
a hotel. It would rent for $7,500 per year, including vacancies, 
that is the gross figure. The heating plant that would be required 
for the main portion of the building would be sufficient to take 
care of the whole house. There would be very little additional cost 
to heat the entire house after heating the first floor. I think a lessee 
could l>e obtained for $7,500 a year who would operate under 

40 the scheme I have laid down. There are five bath rooms 
there. If the lessee found the hotel business was not profit¬ 
able—it is hard to imagine so, but suppose he did—he could handle 
this property in small apartments. The baths are not old-fashioned, 
but they are not up-to-date. They are two-piece baths instead of 
three-piece baths, but that is only a matter of $15 or $20. The best 
rental that could be gotten for that property would be as a hotel. If 
you take a rental of $7,500 and deduct from that a fair return for the 
first floor with its bar and dining room, I am sure that the average 
price per room has averaged $300 per year. If I were to apportion 
a rent of $7,500 between the two parcels, 1 think the corner parcel 
should stand $6,500 as a rental and the side lot $1,000. I think the 
Engel Hotel as it now stands in its present use is worth $6,500 per 
year as a rental, and the house next door is worth $1,000 a year, 
making*a total of $7,500. T believe the building on parcel 23, which 
is the Engel Hotel property, is worth $40,000—that is to sav, the 
improvements. We think the corner lot as vacant ground is worth 
$60,000 and the inside lot is worth as vacant ground $20,000. The 
aggregate value of both parcels, including ground and improve¬ 
ments, T estimate to be $120,000. I think $40,000 is the fair 
value of the buildings on both parcels. I figure the corner lot is 
worth $25 per square foot. T think the Engel Hotel is infinitely 
letter than the El Reno. I believe $1,000 is the rental value of the 
inside parcel. T cannot conceive of a tenant taking this property 
for a term of years and allowing the adjoining property on the in¬ 
side lot to remain as it is. A live hotel man would remove 

41 that old building and put on- a cafe or some of the many 
forms of amusement that attract trade. The rule for large 

hotel properties in the City of Washington is for a 20-year lease. 
Tf only a three or five year lease was given on the Engel Hotel, 
neither I nor any other broker could get $7,500 a year rent. My 
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experieme in hotel renting is not sufficient to have brought to iny 
attention the value of a room per year. It is a matter of common 
knowledge that the ordinary apaitment house as distinguished from 
a house like Stoneleigh Court or the Connecticut or the Highlands, 
brings from $0 to $12 |>er month per room. The rooms in the 
Engel Hotel, in view of its proximity to the Capitol and the Senate 
Office Building and its wonderful street car facilities, are fairly worth 
$10 j>er month. I wish the Commission to understand that I do not 
estimate these chambers or bed rooms as bringing $300 a yeai. 
My proposition is that they are worth $10 a month or $120 a year. 
I value the bar room and dining room at $300 a month, and that 
is a conservative estimate. The bar room at the new Riggs House 
rented for $18,000 a year. 1 believe the rooms in the El Reno are 
about of the same type as the Engel Hotel. The El Reno Hotel is 
decidedly inferior. I do not know of anv lot east of Sixth street 
west that would be worth $25 per square foot. I think the land on 
which the Engel Hotel is located is more valuable than the corner of 
Delaware Avenue and C as bare land. 1 think the Engel Hotel is 
the most valuable proj>erty east of Sixth Street west. I do not think 
of anything to equal to it. 1 imagine that there is more traffic at Del¬ 
aware Avenue and C Street than there is at New Jersev Ave- 

• 

42 nue and C Street, because traffic is distributed at the former 
point. I testified that the corner of North Capitol and C 

Streets at the southeast corner was worth between $5 and $6 per 
square foot, and I stand by that statement, and I do not consider 
myself as being inconsistent when I value the Engel Hotel as I 
have done. 

Mrs. Florence O’Brien Whitkord, being recalled, testified as 
follows: 

I am the owner of the Engel Hotel, located on parcel 23. As 
the owner of that property, excluding the inside lot, I estimate it to 
l>e worth $125,000. Thereupon there was offered in evidence the 
lease from Daniel O’Brien to William A. Engel. The substance of 
that lease i< as follows: It was made February 15, 1900 for a period 
of ten years from that date with the right of renewal for five years 
longer, the premises leased being lot 27 in square 034, located on 
parcel 23 in this proceeding*. The annual rental for the first ten 
years was $1,800 payable in advance; the tenant to pay all gas and 
water rent 1 ills; no |>ower of assignment except by the consent of 
the landlord; the landlord to keep the roof in repair. All other re¬ 
pairs to be made by the tenant; the lessee to have the right to pur¬ 
chase the property at a figure to be agreed upon between them as 
being fair and reasonable. In the event of the failure of the agree¬ 
ment, the price to be fixed by arbitration, the lessee agreeing to ex¬ 
pend not less than $4,000 in improving the property. The lessor 
to pay taxe* and insurance. The rent for the renewal period 

43 would he $100.00. 

George I., Whitkord. called as a witness, testified as follows: 

I am a member of the Bar and the husband of Mrs. Florence 
O’Brien Whit ford, and act as Mrs. Whitford’s agent. The rental 
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for these two properties is $220.00 per month; $160 for the hotel 
property and $60.00 per month for the building adjoining. I have 
known these properties for 20 years. I was raised in the neighbor¬ 
hood of this property on Delaware Avenue. In consideration of the 
improvements to be made upon the hotel property under the lease 
and prorating that amount, the rent for the hotel amounts to $210 
l>er month and the store for $80.00 per month. $4,000 were re¬ 
quired to be spent upon the hotel,.or covering the period of the lea-* 
$22.00 per month, taking into consideration $5,000 paid for grant¬ 
ing the lease, making the pro rate payment $28.00 per month. 
$5,000 were paid for signing the lease. $4,000 was required to be 
spent on the corner property and $8,500 on the adjoining property. 
More than $4,000 was expended on the corner property, but the 
$8,500 has not yet been spent on the adjoining house. The time in 
which Mr. Engel has to exj>end that $8,500 has not yet expired 
He has during the period of the lease to make these improvements. 
I estimate that in view of these considerations the total annual 
rental of these two parcels is $8,480. The lease made twelve years ago 
represents 4% on $87,000. All the taxes, insurance, repairs, water 
rents and charges on the inside lot are to t>e paid by the tenant. All 
the repairs on the hotel, the roof excepted, are to be paid by the 
tenant. The buildings on these two properties are in very 
44 good general condition. The inside building is a frame 
building and quite old. The lessee has re-papered it and 
made some improvements. For a frame building it is in fair condi¬ 
tion, considering its age. 

On cross-examination the witness testified as follows: 

The owner pays the taxes and insurance on the hotel prop¬ 
erty only. In mv opinion, a fair rental value for the hotel 
property alone is $6,500 a year. 1 have lived in Washington 
off and on for twenty-two years. I have been married seven 
years. Mrs. Whitford has * had title to this property since 
her father died, with the exception of an annuity which she 
has recently purchased and has had released to her. The B. 
& O. Station was removed from in front of these premises in 1907. 
I think the removal of the station improved the property. I 
was glad to see it go. The old station building was an old shack. 
I should say that Mr. Engel has spent all of the $4,000 contemplated 
under the lease. 

On cross-examination the witness testified as follows: 

The ten year lease on the hotel building was renewed for the fur¬ 
ther period of five years. The old lease provided on its face for re¬ 
newal, but they took the further precaution to actually execute an¬ 
other one. That renewal of lease was offered in evidence and pro¬ 
vides in substance, as follows: Florence O’Brien Whitford released to 
William A. Engel for five years from February 15, 1910 for $160 
per month upon the same terms and conditions as set forth in the 
original lease, except as modified by the present lease. This 
renewal lease further provides that the lessee might sell the 
business carried on by him on said premises and the good will 
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thereof, and might sell and assign his interest under the original 
lease, and its renewal provided that he should not assign the same 
except to some person or corporation financially able to pay the rent 
reserve for this original lease and its extension. In all other respects 
the provision- of the original lease were ratified and confirmed. 

W hereupon William A. Engel, the lessee in his own behalf, 
took the stand and. testified as follows: 

I am still the proprietor of the Engel Hotel. Mr. Carl Pieper is 
at present in charge of the hotel. W hen it was rumored that Con¬ 
gress was going to take this proj>erty, l thought I had better get a 
location up town, and J bought the place at 1335 E street to protect 
myself. Not being able to have two licenses, I transferred the Engel 
Hotel license to Mr. Pieper, but the business belongs to me. My son 
is running it for me. W hen 1 first started to buy out Mr. O’Brien.. 
I found the building in very bad condition. You could not go on 
the top Moor. There was one toilet on each floor. The joists were 
rotted. I came to an agreement with Mr. O'Brien by which he 
would give me a ten year lease with the extension of five years pro¬ 
vided I would spend not less than $4000. Mr. O'Brien wanted from 
the start $300 a month for the building. I agreed with him finally 
to pay him $150 per month for the first ten years, I to improve the 
building and to put in the furniture. 1 would — make any agiee 
ment except that l would get a long lease. He insisted on my mak¬ 
ing the improvements. During the entire term of mv lease 
40 and its renewal, I spent altogether on repairs and improve¬ 
ments about $23,000. My lease expires 1915. W r hen 1 ob¬ 
tained the lease for ten years, I paid Mr. O’Brien $5000, which 1 
include in the sum of $23,000 which 1 spent on the building. That 
is to say, in addition to the $5000 paid to Mr. O’Brien, I spent an 
additional sum of $18,000, in repairs and improvements and some 
furniture. Excluding the $5000 which 1 paid Mr. O'Brien and the 
cost of the furniture, I spent $10,373.18 which went directly into 
the building. These figures I can show from my books, if necessary. 
The item of $10,373.18 does not cover what T have spent within 
the last few years, but is confined in the first ten years of my tenancy. 
For permanent improvements to the building, consisting of brick 
work, carpenter work and plumbing, 1 s}>ent $0,081.53. (The wit¬ 
ness then proceeded to give the various items making up this figure.) 
In the Engel Hotel there are nine rooms on the fourth floor and two 
toilets and baths. Tn the Hotel there are twenty-two bed rooms in 
all and five baths, a number of dining rooms, two public toilets and 
two toilets and baths. T consider the present rental value of the 
hotel property from $400 to $425 per month. That is the present 
value. That has l>een a very busy corner and the bar has done an 
enormous business, but to say exactly what it would do if the dining 
room and hotel were omitted that is another question. I do not 
know how to answer that. T think the first floor with the bar and 
restaurant would he worth $250 per month or $3000 a year. The 
hotel is furnished throughout for hotel purposes, and is in very good 
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condition except tlmt here and there it would be necessary 

47 to do a little papering and painting, and if my tenancy were 
not disturbed 1 could remain there the whole balance of my 

lease and continue to do the business 1 have been doing. 1 consider 
the location a good one for a hotel, cafe and bar room. My hotel 
has a better location than the hotel on the opposite corner ou ac¬ 
count of being closer to the Capitol and more prominent. It shows 
from the Station. The best people in the country come there; sena¬ 
tors, congressmen, and people from the Supreme Court. When the 
B. tfc O. Station was there 1 had my rooms full two weeks in sue- 
cession. At the present time I have had my rooms full for two weeks 
in succession. 1907 was mv best vear and that was the vear after 
the B. <fc O. Station was removed. In the year 1908 there was only 
a difference of $8000 a year gross—a little bit les*. 1 could hardly 
see any difference. In 1908 it was a little bit less. The three months 
in the spring of 1908 were the biggest months I ever had. That 
was five or six months after the Station left there and mv books 

• j 

will show so. That was not in inauguration time, because the in¬ 
auguration was in 1909. I think a man could make 50% of his 
gross receipts from the bed rooms, which would amount per room 
to something like $120 to $180 a year. That, of course, means fur¬ 
nished rooms. A hotel is always furnished. What 1 mean to say 
is that 50% of my receipts from the rooms would lie profit. If I 
took in $200 for a room in a year, $100 would pay for all of the ex¬ 
cuses, and $100 1 think would be a good profit. The $100 would 
include the rent and expenses. T never had any experience in unfur¬ 
nished rooms. I pay $15 a month to furnish a room, and T will get 
(.i $1.00 a night for twenty five nights in the month. T could 

48 not tell vou how T rent them, because T have always taken 
them in conjunction with the restaurant and the bar, and 

I have never had any other experience. There are four dining rooms 
on the second floor. There are five baths in the house. I am paying 
$00. a month for the frame structure immediately South of the 
Hotel and am also paying the taxes. The insurance ran out last 
fall, and T did not renew it. I spent on the frame structure nearly 
$400 last summer and spring. In the last two or three years I paid 
for some plumbing and for keeping the heating apparatus in shape 
on the hotel proper. T understood that Mr. O’Brien wanted to put 
up a building along side of the hotel, but that would have cut off 
all my ventilation for the toilets and cut off the light from that 
side of the hotel so that T thought it was cheaper to rent that place 
than to have Mr. O’Brien put up a building along side of me and 
cover me up. T wanted that building for bowling alleys. He told 
me the building was something like 85 feet deep, but when T came to 
measure it, T found it was a little to- short for bowling alleys. The 
lot was nearly 80 feet deep and that would have been long enough 
to put bowling alleys in. I sublet part of the frame building to a 
tailor who pays me $15 a month. 
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Mr. James L. Arsons, testified, as follows: 

1 estimate the cost of reproducing the building on parcel 22, which 
is the frame structure, at $2920.66, and the depreciation at $1164., 
leaving the net sound value of that building at $1762.66. I .esti¬ 
mate the cost of reproducing the hotel property at $69,470.27, and 
the depreciation at $6000. leaving the net value of the hotel property, 
that is to say, the improvements alone at $66,470.27. (The 

49 witness thereupon produced a detailed statement showing 
the figures given by him.) 

Cross-examination: 

I have known that building for thirty-eight years. It has been 
added to from time to time. I figure that it would cost $3000 to 
put a new face on the building and to allow for depreciation and 
what is worn. There is quite a little settlement in the building, 
which affects the appearance of the doors as they hang. 1 do not 
believe that there is any settlement that affects the stability of the 
building, but it is out of level in some places. Personally, I would 
not spend any money on the frame building. 

William A. Engel, recalled for further examination by Mr. 
Wolf, testified, as follows: 

The new lease started February 15, 1910. The repairs since 
that time up to date amount to $359.75. That was spent in plumb¬ 
ing, papering, painting and general repairs. The landlord never 
fixed the roof; consequently, 1 always did. Some of these repairs 
were to the roof. 

On cross-examination by Mr. Peele, the witness testified, as fol¬ 
lows: 

The telephones that were in most of the sleeping rooms have been 
taken out about three or four months ago. Before that there was a 
telephone in every sleeping room. Under the lease of 1900 for ten 
years, there was a provision for renewal and also an option to pur¬ 
chase. 1 tried to enforce my option, but found that under the 
three men that had to be appointed, the court possibly would not 
give me any right to exercise my option, as there was no settled price 
put on the building. Consequently, T dropped the matter. 

50 I never took it up with the owners. No figures were ever 
agreed upon between me and the owner. During the lease 

of the building and during its renewal the owner never offered to 
sell to me at any fixed price. The owner never gave me any limit 
or any idea of the price at which l might purchase. I had a talk 
with Mr. Kalbfus about this property solely for the pur|x>se of 
fixing the assessment. With regard to the frame house, we had to 
put in new plumbing; put water in the place. Running water had 
never been there before. We put in a new back wall, a new floor, 
and some cedar posts to hold up that wall in front. We tore away 
the back building, repaired^he staircase and strengthened it; painted 
the store and papered it. That work was done in July 1911. When 
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I first approached the owner to rent parcel 23 he told me that the 
rent would be $300. a month, but on account of the dilapidated 
condition of the building and the fact that .1 had to spend a large 
sum of money on it he reduced that sum to one-half. If the 
building had l)een in proper rental condition, I would have been 
willing to have paid him $300. at that time. That was on the 
15th of February, 1900. At that time there was a bill in Congress 
about to be passed for the re-location of the B. and O. Railroad 
Station on C Street, between North Capitol and First St. East. It 
was in view of that fact that T wanted to rent the property. I 
gave up my position and took that place in 1900. T thought I would 
be safe in making that large expenditure on the building in view 
of the fact that C Street would be widened. T would have gone there 
because there was a good business across the street. T thought 1 
would have a very good business. I thought that T could divide 
with the El Reno people. The El Reno was then run by 

51 Charles Dietz, or he had just sold out to Em rich. They were 
doing an enormous business there, and T thought there was 

room for two good places and consequently T took the place, think¬ 
ing T could build up a very good business, which T did. There 
were stores under the El Reno Hotel which were rented extra. The 
owner of the hotel and restaurant at the El Reno paid one rent, and 
there was an Italian fruit dealer who paid rent directly to the 
owner and also a barber shop which paid rent directly to the owner. 
When I went up there the rent of the El Reno was away over 
$5,000. per year, I know. Mr. Emrich, the man who rented the 
place, always told me he paid $450 per month just for the hotel 
and not including the stores That was before the B. and O. 
Station left there. I have no idea what they paid since, because I 
wasn’t bothered about it Mr. Emrich told me he paid $450. a 
month for the hotel proper, and the fruit store and the barber 
shop, with one room upstairs over the fruit store were rented in¬ 
dependently. T consider the Engel Hotel a better corner than the 
El Reno Hotel, because it is closer to the Capitol and is on the 
side of the street where the people come from the Capitol and also 
from the Senate Building, and it is directly opposite the Union 
Station. You can sec it just as well from the Union Station. But 
the other corner ought to be nearlv as good if it were conducted in 
the right way and kent in good order. Mr. Smith, the owner of the 
El Reno, says that the Engel Hotel corner is more valuable than 
his. I asked him if the Engel Hotel would be worth from $400 
to $425 a month now. taking into consideration that there are no 
stores in the place. When T rented the Engel Hotel in 

52 1900. the old B and U. Station was right across the street. 
I was not affected in mv judgment by the fact that the 

Station was going to be moved a square away. I never gave it a 
thought. The nearer you are to those bases of supplies, the better 
you are off. T do not think it would have made any difference 
whether the station was in front of the Engel or a square away. 
T think Mr. Emrich acouired the lease of the El Reno Hotel in 
1899 or 1898. T think he paid Charles Dietz $25,000. or $30,000. 
for the good will. 
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Testimony on Behalf of the United States With Regard to Parcels 

22 and 23. 

The l nited States thereupon proceeded to otter evidence, as fol¬ 
lows : 

Edward Kern, a witness on behalf of the United States, testi¬ 
fied, as follows: 

I have examined the improvements on parcel 22. 1 estimate that 

it would cost to reproduce the building on parcel 22, $3037. I esti¬ 
mate the depreciation at $17)18., or 50% leaving the sound value of 
the improvements at $1519. In that estimate I have included |>er- 
mits. survey, architect’s fees and other items that would enter into 
it. The building is in very poor condition. Idle building contains 
20,325 cubic feet, which I estimate at 11 V 2 cents per cu. ft., amount¬ 
ing to $3027. T estimate the total cost of reproducing the hotel 
pro|>er on parcel 23 at $31,489. I estimate the depreciation to be 
$3089, leaving the sound value of the building to be $28,400. In 
that building I have estimated the cubic feet to be 140,800. at 
22V* cents per cubic feet, amounting to $31,080. (The witness 
thereupon proceeded to put in evidence a detailed and item- 

53 ized statement of the various items making up these total 
figures.) T 11 the hotel building, 1 have allowed about ten 

per cent for depreciation. I would consider the building to be in 
fair condition. The floor is worn some but not very much. On 
the New Jersey Avenue front there is some settlement over the 
hav window, but the others are just small cracks. The settlement 
would make a slight difference in the level of the floors. 1 notice 
some slight settlement but no great settlement in the floors. The 
wall paper in the hall U not in very good condition, nor is it in some 
of the rooms in good condition. The interior painting would be 
improved by a coat of paint. The decorations on the walls at the 
East side of the cafe are soiled, and on the south wall of the cafe the 
plastering is broken to the extent of about a square foot. The ex¬ 
terior painting is not in very good condition. The tin roof is not 
in very good condition. T estimate that it would take approx¬ 
imately $1500. to put the building in good shape. T have not 
taken into consideration any settlement or anything like that. Just 
the painting, the decorations and the tin roof. The tiles in the 
tile floors in some places are broken. T also include in this estimate 
general repairs, fixing up the floors where needed and other little 
repairs. 

On cross-examination the witness testified as follows: 

T have changed my total figures since the last meeting of the 
commission. I went over my figures again and T saw some places 
where T was a little low and T added to them. T did not take 

54 anything away from my figures. T wanted to give the prop¬ 
erty owner the benefit of everything T could. The broken 

plastering that T have referred to could be repaired for not more 
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than a couple of dollars The only thing the matter with the roof 
is that it is an old one. The decorations on the east wall of the 
cafe are soiled. The other parts appear to be very good. I have 
not estimated what it would cost to correct this soiling. 

Q. My question is what items go to make up the total of $1500. 
“for putting the building in repair,” if you have them? A. I have 
some items that were just approximate, that is, paint the interior and 
exterior, the walls, cornice and everything; scrape and paper; to 
decorate the east and side walls of the cafe all over, and to fix the roof 
and make general repairs. This is the best answer I can give. Thef 
height of tlie hotel from the floor of the cellar to the average ele¬ 
vation of the roof is 55 feet. 

Thereupon Edw. P. Schwartz was produced on behalf of the 
United States, who testified, as follows: 

I have examined 245 New Jersey Avenue, located on parcel 22, 
and appraise the value of the parcel as a whole at $8,000; $5.00 
}>er sq. ft. The estimate of $8,000 includes the building. T did not 
allow anything for the building in allowing $5.00 per foot for the 
ground. In examining the building I found a two-storv frame cellar 
under the store and dwelling, the front used as a tailoring establish¬ 
ment. The upstairs could not be rented; there is no private entrance. 
There is a new floor in the rear of the shop; sealed ceilings and cold 
water spigot and iron sink; about one-half of the yard concreted, 
and the other half up to eight inches not concreted. I found 

55 toilet and shed; entrance to allev. On the second floor there 
are five rooms; three large rooms and two small ones. Two of 

the rooms are papered. In the rear room and side room the ceiling 
is not pa]>ered; in the store room the side is not papered. It has a 
wooden ceiling. The front of the hall is used as a shoe shining par¬ 
lor. 1 have the rent of that building here at $15.00 per month; that 
is, rent for the store and one room. 1 estimate parcel 23, or the hotel 
pro|>er, to l>e worth $35,485.40, allowing $6.50 per foot for the 
ground bringing the total value of the ground up to $15,485.40, 
and l estimate $20,000 to l>e the present worth of the building. The 
building has twenty-five sleeping rooms, two private baths and three 
public baths; large cellar and two entrances to the cellar. I will 
say it is in fair condition, judging from its appearance and old age. 
I imagine the building is at least forty years old, if not older. I 
think a fair rental value for that property would be $200 per month. 
I do not think the bar room could be rented for $200 a month. I do 
not think the cafe is worth anything. As far as I can see it has lost 
its trade completely. I wa* never engaged in the hotel, cafe or bar 
business. I made the statement seriously that the cafe was not 
worth anything. I was in the place a number of times while the B. 
and O. was there, and while Mr. Engel owned the place and I have 
been there since. I have been in thefr dozens of times since we com¬ 
menced these proceedings, and only on two. occasions, between 12 
and 1 o’clock, the busy noon hour, did we find any one at all in the 
dining room. From observation, going in that place a num- 

56 her of times for the past ten or fifteen years, I can see the de¬ 
cline in the dining room, or the restaurant, and here of late 
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I must say that, in my opinion, I would certainly say that the din¬ 
ing room would not pay expenses today. I go to this place because 
it is convenient. In my judgment the cafe is not worth anything. 
I have not taken sufficient notice of the bar as to its rental value. I 
should think the bar by itself would rent for $50.00 a month. Some 
years ago I went to the Engel Hotel frequently. I have been there 
off and on for vears. I have been to the cjife and think there has 
been a decline in the dining room business. When the B. and O. 
Station was there, T have been at the hotel and could not get a seat 
in the dining room. I do not know what Mr. Engel’s income from 
the room is. I do not know the volume of business done there. 1 
have not l>een there at night. T have been there in the evening up to 
six or seven o’clock. I consider the restaurant a necessary appur¬ 
tenance to the hotel. As far as I could see the people who stopped 
there did not eat at the same place. I know the Terminal Hotel on 
G Street; that has no dining room at all. # 1 do not believe that the 
people who take rooms at the hotel eat there. When I go to another 
hotel in another city, I never take my breakfast in the place I sleep. 
I always go out and take a walk of a half mile or more l>efore break- 
fast. I happened to look over the register of the hotel and I did no¬ 
tice that on Sundays there were two or three times as many people 
registered as during the week. The dining rooms on the second floor 
are ample for hotel purposes proper, and the other dining 

57 room is not needed. I do not believe that the profits for rent¬ 
ing that hotel amount to $10,000 a year. If it were true, it 

would change mv opinion about the valuation of the property. 

Thereupon Wm. P. Turpin was called as witness on behalf of the 
United States and testified as follows: 

I have examined parcels 22 and 23, and in making my valuation, 
I take in account the fact that the property is owned by the same 
person. Parcel 22 has 1,600 sq. ft. in round numbers, and I value 
it at $7,995 or $5.00 j»er sq. ft. I place no value on the improve¬ 
ments on parcel 22. I estimate the fair market value of the parcel 23 
about $36,676.59. I estimate the ground to be worth $7.00 per sq. ft. 
or $16,766.59. T value the improvements at $20,000. The hotel 
building is old. It has an old mansard roof which is not desirable 
construction, and it shows the use to which it has been put for all 
these years. T know of nothing that runs down faster than a hotel 
does, or has harder wear. T consider the rental value of that hotel 
today to be $160 ]>er month, the tenant doing the repairs. I think 
the removal of the B. and O. Station has seriously depreciated the 
value of the two parcels. 1 do not think that that detriment ha- 
been offset by any improvements made on other property in that 
vicinity or by the erection of any government or private buildings in 
that part of the city. 

On cross-examination the witness testified as follows: 

I do not know how old the Engel Hotel is, but it has been there 
as far back as I can remember. I would not be surprised if the 
National Hotel is not one hundred years old. A part of the 

58 Metropolitan Hotel, formerly the Queen Hotel or Brown’s 
Hotel dates back to the foundation of the city of Washington. 
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I should say that the hotel building is only in fair condition. I 
think $160 a month is the full rental value of the whole building. 
If there were no improvements on either parcel and both parcels 
were owned by the same person, I would estimate the value of the 
ground to be between $6 and $7 per sq. ft. or $6 per foot. That 
would be less than the value I have placed upon it by separating 
them. I think there would be about 75 cents per foot difference be¬ 
tween the two parcels. I have never figured it in that way. I con¬ 
sider one parcel to be worth $5.00 per sq. ft. and the other to be 
worth $7.00 per sq. ft. I think the rental paid by Mr. Engel for the 
frame building is an abnormal one, and I would say it was not neces¬ 
sary for him to have that other parcel, to-wit, parcel 22. It seems to 
me that — I rented the building on the corner, and with all those 
lights there, and the man next door tried to close them up, I would 
make it unpleasant for him. As to parcel 22, I would say that if a 
man put up a two-story building on there, he would probably get 
from $40 to $45 a month out of it. I should say the rental of both 
parcels together would not exceed $200 per month. I would not 
place a value of $5 a foot on parcel 22 if it had not been under the 
same ownership as the corner. 

Thereupon Edw. P. Schwartz on behalf of the United States was 
recalled for further examination. 

Regarding the improvements and placing those two parcels under 
one ownership, I would estimate the parcels for a whole at $6 per 
sq. ft. 

59 Thereupon Wm. B. Turpin on behalf of the United States 

was recalled for further examination. 

I value parcel 22 at $5 per foot because it is vested in the same 
ownership as the corner. I thought that the joint ownership of 
the parcels 22 and 23 made parcel 22 more valuable than the figure 
at which I put parcel 21. In estimating the rental value of the 
corner, I took into consideration the volume of business that was 
being done there. I obtained my information as to the volume 
of business done there from a number of visits to the place, cer¬ 
tainly not less than thirty times since these proceedings began; in 
the day time. I seldom go out at night. The El Reno covers more 
property than the Engel. It has a broader frontage on New Jersey 
Avenue and fully as large a frontage on C Street. It is pretty nearly 
as long. It has lights all around it, opening out and into Smith’s 
Lumber Yard, and the stores on New Jersey Ave. and the stores on 
C Street are all in the same rental. I think the El Reno brings an 
abnormal rent for reasons which I would not like to mention. I 
have no knowledge of the rental received from the stores at the El 
Reno independent of the hotel proper. I really did not take into 
consideration the rental of the hotel El Reno in fixing the valuation 
of the Hotel Engel. It hardly influenced me at all. The reasons 
which I have suggested for the abnormal rental of the El Reno have 
never applied, so. far as I know to the Hotel Engel. I have never 
heard a word of suspicion against the Hotel Engel. I have watched 
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the doors of the Hotel Engel to see the people going in and 
60 coining out. T have spent a good deal of time on these two 
blocks. I have not stood outride holding a punching machine 
in my hand, but it is the rarest thing in the world to see anybody 
going in or out of the hotel. This was from nine to six in the day 
time. I could not estimate the value of the business done at the 
Raleigh or the Ebbitt by an occasional visit, but I could tell whether 
there were many or few people going in. Probably the main portion 
of the Engel Hotel business is done in the evening. I arrived at 
my figure of $160 a month for the hotel for reasons altogether out¬ 
side of the figure mentioned in the lease. I have seen the lease, but 
I do not think I saw it before I had made up my tentative increase 
in regard to this matter. The Engel Hotel is a most desirable hotel 
in that square. It is a unique piece of property. All the ground on 
the corner is occupied. It has a fine outlook on Indiana Avenue 
which nobody seems to have noticed. This property is put to the 
most profitable use to which it can be. I believe the valuation of 
$7 or $8 per foot on the small corner at Delaware Avenue and C 
Street, parcel No. *28. I think they are about of equal value. I 
think 75 j»er cent of the rental value of the hotel which I have fixed 
should apply to the bar; that is, the bar alone. That would leave 
$40 a month for the upper stories containing 22 sleeping rooms, all 
the dining rooms and the bath rooms and the kitchen, and the ten¬ 
ant making his own repairs. That is my deliberate statement. 


During the course of the hearing, the following occurred: 

Mr. Colbert: “In that case, gentlemen, l represent both 
01 parcels (parcels 22 and 23). What is the pleasure of the 
commission as to how we shall proceed? Shall we take both 
parcels together? They are under the same ownership and the 
same lease.” 

Commissioner Weller: “We had better dispose of 22 first. 
Twenty-three is a good piece, but twenty-two a- old frame shack.’' 

Mr. Colbert: “We do not agree with that statement, that it is an 
old frame shack.” 

Commissioner Weller: “I am afraid the attorney did not go into 
the building .as closely as we did.” 

Mr. Colbert: “I did. I submit before we pass on the case, we 
ought to hear the evidence,” 

Commissioner Weller: “My remark, facetiously expressed, was 
simply in allusion to the so-called improvements on the lot. It had 
no bearing whatever on the values.” 

Mr. Colbert: “1 understand that Mr. Weller.” 


By Commissioner Weller on examination of William B. 
Turpin, a witness on behalf of the Government. 

Q. But you have been here while this evidence was being sub¬ 
mitted, and you heard what rent he is paying for that property next 
door and what he is getting out of it. I say there is a string to that 
$160 and here is the string. They are attached together like the 
Siamese twins. Now you say, this being the value, $160, the Com¬ 
mission is to infer that he is paying too much rent at $160? 
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A. No; I said, though, that it was an abnormal rental. 

By Commissioner W eller on the examination of Mr. William 
Engel. 

Q. It (referring to parcel 22) is heated by stoves and we find that 
the building is in an absolutely wretched condition, except- 
62 ing a little papering that may have been done recently. I 
would like to know how my spent $380 or $400 on that 
building. 

A. In June or July of last year. I went to Europe, and Mr. Vol¬ 
ant made the repairs while I was away; but I looked over the con¬ 
tract. I think the floors had to be renewed entirely. 

Mr. Joseph I. Weller entered his appearance in the Clerk’s Office 
of the District of Columbia, as Attorney of Record for William 
Engel, lessee of Parcel 23, and never withdrew his said appearance 
down to the time of filing the commissioners’ award. 

This is the substance of the evidence offered bv the United States 
and by Florence O’Brien Whitford, the owner of parcels 22 and 23, 
and the said Florence O’Brien Whitford submits this Bill of Excep¬ 
tions to the Court in order that the same may be made a part of the 
record herein, and prays that the same may be signed and sealed 
this 8th day of October, A. D. 1912, now for then. 

JOB BARNARD, Justice. 


63 Assignment of Errors. 

Filed October 17, 1912. 

* * * * * * ' * 

Comes now the appellant, Florence O’Brien Whitford, and assigns 
the following as errors committed by the Supreme Court of the 
District of Columbia in this matter. 

The Court below erred: 

1. In confirming the award of the Commissioners, so far as it 
affected parcels 22 and 23 in quare 634, because said award was 
unreasonable and unjust. 

2. The Court erred in confirming said award because the damages 
allowed for said parcels 22 and 23 were grosslv inadequate in 
amount. 

. 3. The Court below erred in confirming said award because the 

same was the result of mistake and prejudice on the part of the 
Commissioners. 

4. The Court below erred in confirming said award and holding 
that the appellant, under the provisions of Section 487 of the Code 
of Law for the District of Columbia, was not entitled to a new jury 
of seven disinterested men to appraise again the value of said parcels 
22 and 23, in square 634. 

M. J. COLBERT, 

Attorney for Appellant, 
Florence O’Brien Whitford. 

6—2476a 


34 FLORENCE o’BRIEN WHITFORD VS. UNITED STATES OF AMERICA. 

64 Directions to Clerk for Preparation of Transcript of Record. 

Filed October 17, 1912. 

* * * * * * * 

Now comes Florence O’Brien Whitford, appellant herein, and des¬ 
ignates the following portions of the record to be sent to the Court of 
Appeals on the appeal taken by her in the above entitled cause. 

1. Petition filed August 3, 1911. 

2. Instructions to Commissioners filed November 4, 1911. 

• 3. That portion of the report and award of the Commissioners 

relating to parcels 22 and 23, in square 634, and the exhibits re¬ 
lating to said parcels filed with said report. 

4. Exceptions by Florence O'Brien Whitford to said report and 
award filed May 16, 1912. 

5. Petition of the United States for an order confirming the report 
and award filed June 7, 1912. 

6. Order confirming award filed June 7, 1912. 

7. Appeal by Florence O’Brien Whitford filed June 13, 1912. 

8. Appeal bond filed June 14, 1912. 

9. Order extended for filing bill of exceptions and transcript of 
record filed July 13, 1912. 

10. Order extending time for filing bill of exceptions and tran¬ 
script filed August 16, 1912. 

11. Order extending time for filing bill of exceptions and tran¬ 
script filed September 24, 1912. 

12. Bill of Exceptions. 

13. Assignment of errors. 

14. This designation. 

M. J. COLBERT, 

Attorney for Florence O’Brien Whitford. 

65 Supreme Court of the District of Columbia. 

United States of America, 

• District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 64, 
both inclusive, to be a true aud correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transript, in cause No. 967, District Docket, entitled “In 
the Matter of the Condemnation of Squares numbered 634 and 685, 
in the City of Washington, in the District of Columbia,” as the same* 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 28th day of October, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2476. Florence O'Brien Whitford, appellant, vs. United States of 
America. Court of Appeals, District of Columbia. Filed Oct. 28, 
1912. Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA 

October Term, 1912. 

No. 2476. 


FLORENCE O’BRIEN WHITFORD 

vs. 

UNITED STATES OF AMERICA 


BRIEF FOR APPEEEANT. 


I. 

Statement of Case. 

This case comes to this court on appeal from an 
order and judgment of the Supreme Court of the Dis¬ 
trict of Columbia, confirming the verdict and assess¬ 
ment of a commission appointed to condemn certain 
real estate of the appellant for the use of the United 
States, for the enlargement of the Capitol Grounds. 

The proceedings in the court below were begun by a 
petition filed on behalf of the United States to con¬ 
demn, among other property, the property of the appel¬ 
lant, called for convenience parcels 22 and 23, located 
at the corner of New Jersey Avenue and C Street 
Northwest, in the city of Washington, improved by the 
building known as the Engel Hotel and the adjoining 
structure. 

By the Appropriations Act of June 25, 1910 (Rec., 
p. 2), the acquisition of this property was provided for 
and in the event that condemnation proceedings became 

9517—1 
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necessary, it was enacted that such proceedings should 
he had in accordance with the provisions of the Gov¬ 
ernment Printing Office Act of August 30, 1890. The 
commission was duly appointed and qualified and 
proceeded to assess the value of the appellant’s property, 
which thev estimated to he worth Sol,876.45 less 
$1,733.48, the value of the leasehold interest in parcel 
23 owned by William Engel. Exceptions were filed 
by the appellant to this award, which exceptions were 
overruled and the award confirmed on June 7, 1912. 
From that order of confirmation the present appeal is 
taken. 

II. 

Assignments of Error. 

The court below erred in confirming said award 

1. Because said award is unreasonable and unjust. 

2. Because the amount awarded by the commission 
is grossly inadequate. 

.3. Because the award is based upon palpable mistake 
upon tlie part of the commission. 

4. Because the award was based upon prejudice 
upon the part of the commission. 

5. Because the appellant was entitled, under section 
487 of the (’ode, to a second jury of seven to appraise 
again the value of her property, which right the court 
below denied her. 

III. 

BRIEF OF ARGUMENT. 

Appellant Was Entitled to a New Jury, or Commission 
of Seven, Under Section 487 of the Code. 

The act of Congress authorizing these proceedings 
directed that such proceedings should be had in accord¬ 
ance with the provisions of the Government Printing 
Office Act (Rec., p. 2). That act while providing speci- 
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fically for the acquisition of land for the use of the 
Government Printing Office further provided that— 

“hereafter in all cases of the taking of property 
in the District of Columbia, for public use, 
whether herein, heretofore, or hereafter authorized, 
the foregoing provisions, as it respects the applica¬ 
tion by the proper officer to the Supreme Court 
of the District of Columbia, and the proceedings 
therein shall be as in the foregoing provisions 
declared.” 

This Government Printing Office Act was passed 
August 30, 1890 (Stat. at Large, 26 chap., 837), and 
indicated the general scheme of acquiring by condemna¬ 
tion real estate in the District of Columbia for public 
use. 

This general scheme was followed and amended in 
the Code of Law for the District of Columbia, which 
went into effect January 1, 1902. 

See Code, sec. 483, et seq. 

Section 486 of the Code is an exact copy, word for 
word, of a portion of the Government Printing Office 
Act, which it manifestly followed, and was designed to 
amend. 

Section 487 of the Code thereupon proceeds to provide , 
that if any person in interest should be dissatisfied with 
the appraisement of the commissioners, such person 
should be entitled to another jury of seven, a right 
which the court below in the present case denied. 

This amendment to the Government Printing Office 
Act was made for the obvious purpose of giving to a land 
owner some relief from any arbitrary and unjust conduct 
of a body of three men appointed in most cases on the 
nomination of the officers of the LTiited States, and to 
give some relief to the citizen whose property is forcibly 
taken from him, against his will, and where the pro¬ 
ceedings are hurried through by a body of laymen, with 
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no presiding judge to restrain them in their conduct 
of the case, or to advise them in the admission or exclu¬ 
sion of evidence, or the orderly conduct of their pro¬ 
ceedings, and who have nothing to guide them but a 
mass of written instructions, which usually have a 
greater tendency to befog than to enlighten them. 

Under the Constitution of the United States, any 
citizen in the District of Columbia who sues or is sued 
in a civil matter, where the sum in dispute exceeds 
twenty dollars, is entitled to the verdict of a jury of 
twelve men to pass upon the question of fact involved, 
under the superintendence of a judge empowered to 
instruct them on the law, and to advise them on the facts 
and to set aside their verdict if in his opinion it is against 
the law or evidence. 

Capital Trac. Co. vs. Hof, 174 U. S., 1. 

While it is not disputed that a commission of three 
men may lawfully condemn the property of a citizen in 
this District under the authority of congressional legisla¬ 
tion, such right should be strictly construed against the 
right of Congress and liberally construed in favor of the 
citizen. 

There is no hardship upon the United States in hold¬ 
ing that the citizen is entitled to have the judgment 
of three men reviewed by the judgment of another jury 
of seven, and there is every reason why it should be held 
that the citizen has this right. 

As will appear from the record in this case the learned 
judge below held this matter under advisement for a 
long time, and as matter of fact overruled appellant’s 
contention with much hesitation. 

Section 487 and the other provisions of Chapter 15 
of the Code are general legislation, and by their very 
terms have application to all cases of the taking of 
property in the District of Columbia, for public use 
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whether herein , heretofore , or hereafter authorized. They 
are perfectly consistent with the provisions of the Gov¬ 
ernment Printing Office Act, and with the Appropria¬ 
tions Act authorizing the extension of the Capitol 
Grounds, and no reason appears, and we submit 
none can be shown, why in the present case they should 
be totally ignored, as was done by the court below. 
They have never been repealed in terms or by implica¬ 
tion, and we submit that these provisions are law in the 
District of Columbia today, and that the refusal of the 
court below to give them application constitute reversible 
error. 
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The Award of the Commission Was Grossly Inadequate 

and Unjust. 

The appellant feels that in having her property taken 
from her by compulsory proceedings, in condemnation, 
a grievous wrong has been done to her. 

The commission, by its appraisement and award, 
gave to the appellant for the hotel property in dispute, 
and the adjoining premises, the sum of $50,142.97, after- 
having deducted from its gross finding of value the 
sum of $1,733.48, which it found to be the value of the 
unexpired portion of the Engel lease on the hotel build¬ 
ing. I nder the evidence no allowance was made or 
could have been made for the smaller parcel adjoining 
the hotel for the reason that by its terms the lease on 
that parcel automatically ended when these condemna¬ 
tion proceedings culminated in the taking of the property 
(Rec. p. 17). 

The act of August 30, 1890, known as the Government 
Printing Office Act, required that any award made by 
the commission should be confirmed by the court before 
it could have any validity (Rec., p. 6), and necessarily 
the court had the power either to confirm the award, or 
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whether herein , heretofore , or hereafter authorized. They 
are perfectly consistent with the provisions of the Gov¬ 
ernment Printing Office Act, and with the Appropria¬ 
tions Act authorizing the extension of the Capitol 
Grounds, and no reason appears, and we submit 
none can be shown, why in the present case they should 
be totally ignored, as was done by the court below. 
They have never been repealed in terms or by implica¬ 
tion, and we submit that these provisions are law in the 
District of Columbia today, and that the refusal of the 
court below to give them application constitute reversible 
error. 

2 . 

The Award of the Commission Was Grossly Inadequate 

and Unjust. 

The appellant feels that in having her property taken 
from her by compulsory proceedings, in condemnation, 
a grievous wrong has been done to her. 

The commission, by its appraisement and award, 
gave to the appellant for the hotel property in dispute, 
and the adjoining premises, the sum of $50,142.97, after 
having deducted from its gross finding of value the 
sum of $1,733.48, which it found to be the value of the 
unexpired portion of the Engel lease on the hotel build¬ 
ing. Under the evidence no allowance was made or 
could have been made for the smaller parcel adjoining 
the hotel for the reason that by its terms the lease on 
that parcel automatically ended when these condemna¬ 
tion proceedings culminated in the taking of the property 
(Rec. p. 17). 

The act of August 30, 1890, known as the Government 
Printing Office Act, required that any award made by 
the commission should be confirmed by the court before 
it could have any validity (Rec., p. 6), and necessarily 
the court had the power either to confirm the award, or 




to set it aside in whole or in part if it was found to be 
unreasonable or unjust or grossly inadequate in amount, 
and we submit that this court has the right to review 
the judgment of the court below in passing on the ade¬ 
quacy of this award. This is not the ordinary case of the 
verdict of a jury upon questions of fact, where an appel¬ 
late court will review its findings of fact, if there is any 
evidence at all to be submitted to the jury on the one 
side or the other of a disputed question of fact, or where 
there is a conflict of evidence. Once the trial court 
lias refused to exercise its power of supervision over the 
verdict of a jury upon questions of fact, by setting 
aside the verdict as excessive or inadequate or as basing 
upon passion, prejudice, or manifest mistake, there is an 
end of the matter, and an appellate court will not under¬ 
take to correct any mistake that the jury may have 
made, no matter how disastrous the mistake may have 
been to the party affected. In this case, the judgment 
of the court does not necessarily follow the verdict as in 
ordinary cases, but the court is by the act of Congress 
itself required to pass its judgment on the propriety of the 
award, by confirming it or rejecting it, and we submit 
that this action of the court is just as much the sub¬ 
ject of review in this court, as any other question in 
the case. 

Realizing, however, that this court will be slow to 
set aside or even to consider the finding of a commission 
in a case like the present, we submit that this is a case 
where the interest of justice requires such review and 
should impel the court to correct what we conceive to be 
a gross injustice to the appellant. 

Putting aside the estimate of the witness Parson, 
as to the value of the two buildings in question, exclusive 
of the value of the ground, which he places at the net 
figure of $35,232.93 (Rec., p. 26), and the estimate of the 
Government builder Kern, who places the net value 
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of the two structures at $29,919, as not being so widely 
different in amount as to justify any interference with 
the adoption by the commission of the estimate of either 
the one or the other of these witnesses, the only proof 
in the record which the United States offered as to the 
value of these two parcels is to be found in the testi¬ 
mony of the two experts, Turpin and Schwartz. These 
two witnesses allow nothing whatever for the building 
on parcel 22 (Rec., pp. 29, 30), although Kern, the 
builder, says the net value of the building is $1,519. 
Turpin and Schwartz both estimate the value of the 
hotel structure, apart from the value of the ground, to be 
$20,000 (Rec., pp. 29,30), although their associate Kern 
says the structure is worth $28,400, and Parsons says 
it is worth $33,470.27. 

The testimony of Schwartz and Turpin place the total 
value of appellant’s two properties at $43,485.40, and 
$44,761.59 respectively, which is all the testimony that 
the United States offered as to the value of the property 
in dispute. It is true that these figures are less than 
what the commission actually allowed, but the values 
are placed so low as to entitle the testimony of these two 
witnesses to little credence. As opposed to this, there is, 
on the part of the owner, a mass of testimony which 
we submit should simply overwhelm the biased and 
unfair testimony of these two so-called Government 
experts. 

Grouped together, the various witnesses for the owner 
value the property as follows: 

Mrs. Whitford, $150,000. 

John L. Weaver, $125,000 to $140,000. 

Geo. F. Schutt, at $6,000 per year. 

John D. Sullivan, $123,717.60. 

m 

Geo. L. Whitford, more than $6,500 per year. 

Win. Engel, more than $5,000 per year. 
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We submit tl at the award of the commission is 
totally at variance with the testimony, and is arbitrary, 
unreasonable, and unjust, and should not be allowed to 
stand. 

3. 


The Award of the Commission was Based Upon with 
Prejudice and Bias on the Part of the Said Com¬ 
mission and Should be Set Aside for that Reason. 


It appears from the record at page 32 that one of the 
members of the commission stated, before any evidence 
was offered touching the value of parcel 22, that said 
parcel was of little or no value at all and had nothing 
upon it but a little old frame shack. His exact language 
was as follows: 


Commissioner Waller: “We had better dispose 
parcel 22 first—parcel 23 is a got d piece, but parcel 
is an old frame shack.” 


of 
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Mr. Colbert: “We do not agree with that statement 
that it is an old frame shack.” 


Commissioner Weller: 


“I am afraid the attorney did 


not go into the building as closely its we did.” 

Mr. Colbert.: “I did. I submit before we pass on the 
case we ought to hear the evidence.” 

Commissioner Weller: “Mv remark, facetiouslv ex- 
pressed, was simply in allusion to the so-called improve¬ 
ments on the lot. It had no bearing whatever on the 
values.” 


It is hard to understand that a member of the com¬ 


mission, sworn to hear the evidence concerning the value 
of one of these parcels, should prejudice the case by stat¬ 
ing in advance of any evidence whatever that the im¬ 
provements on parcel 22 were merely an old frame 
shack, while the undisputed evidence was that it was 
renting for $80 a month. He states in the same connec¬ 
tion that parcel 23 was a good piece, leaving the inference 
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that parcel 22 was not a good piece or of any substantial 
value. On page 33 of the record this same commissioner 
states that the building on parcel 22 was in an absolutely 
wretched condition. In the record this same commis¬ 
sioner undertook to state that the only value that parcel 
22 had was in connection with parcel 23, or, in other 
words, that standing by itself it was of no value. At the 
bottom of page 32, on the examination of witness Turpin, 
he puts what purports to be a question, but what was an 
expression of his own opinion given in advance of the 
conclusion of the testimony as follows: 

“But you have been here while this evidence was being 
submitted and you heard what rent he is paying for that 
property next door and what he is getting out of it. I 
say there is a string to that $100.00 and here is the string. 
They are attached together like the Siamese twins. Now, 
you say, this being the value, $160.00, the commission 
is to infer that he is paying too much rent at $160.00.” 

A. “No; I said, though, that it was an abnormal 
rental.” 

It does/\appear why Commissioner Weller has ex¬ 
hibited such unseemly prejudice and bias against the 
owner of this property and in favor of the tenant, who, 
as he claims, was paying too much rent for this parcel, 
although he was perfectly willing to pay it, unless it may 
be the fact that Joseph I. Weller, his son, appears in this 
record as representing the lessee in an antagonistic 
interest of the owner. 

It is respectfully submitted that the judgment of the 
court below overruling the exceptions filed by the appel¬ 
lant and confirming the award of the Commission®: 
should be reversed. 

GEORGE L. WHITFORD, 

MICHAEL J. COLBERT, 

Attorneys for Appellant . 
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BRIEF FOR APPELLEE. 


I. 

STATEMENT OF THE CASE. 

Congress, in the act of June 25, 1910 (36 Stat. L., 
738), declared it to be the purpose of Congress “to 
ultimately acquire all of squares numbered six hun¬ 
dred and thirty-two, six hundred and thirty-three, 
six hundred and thirty-four, six hundred and eighty, 
six hundred and eighty-one, six hundred and eighty- 
two, six hundred and eighty-three, six hundred and 
eighty-four, six hundred and eighty-five, seven hun¬ 
dred and twenty-one, seven hundred and twenty-two, 
and seven hundred and twenty-three, in the city of 
Washington, District of Columbia, for the enlargement 
of the Capitol Grounds ” and the Vice President of the 
United States, the Speaker of the House of Repre¬ 
sentatives of the United States, and the Superin- 
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tendent of the Capitol Buildings and Grounds were 
authorized and directed by said act to acquire said 
premises by purchase, condemnation, or otherwise, 
and to institute condemnation proceedings in order 
to secure any or all of the land authorized to be 
acquired and directing that should condemnation 
suits be necessary ‘ ‘ they shall be in accordance with 
the provisions of the act of Congress approved August 
thirtieth, eighteen hundred and ninety, providing a 
site for the enlargement of the Government Print¬ 
ing Office (Statutes at Large, volume twenty-six, 
chapter eight hundred and thirty-seven).” 

The precise terms of said act of August 30, 1890, 
which have any bearing upon this case are: 


Sec. 3. That in the event it shall be neces¬ 
sary, in order to carry out the purposes of the 

foregoing section * * *, said board is 

* * * authorized and directed to make 

application to the Supreme Court of the Dis¬ 
trict of Columbia, * * *, by petition for 

the condemnation of such land, * * *. 

Such petition shall contain a particular 
description of the property * * *, selected 
for the purpose, ' with the name of the 
owner or owners thereof and their residences, 

* * * together with a plan of the land pro¬ 

posed to be taken; and thereupon the said 
court is authorized and required to cite all such 
owners and all other persons interested to ap¬ 
pear in said court at a time to be fixed by said 
court * * * to answer said petition 

* * * and the court shall thereupon pro- 
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ceed to appoint three capable and disinterested 
commissioners to appraise the value of the re¬ 
spective interests of all persons concerned 
in such lands * * *. Such commissioners 
shall thereupon, after being duly sworn for the 
proper performance of their duties, examine 
the premises and hear the persons in interest 
who may appear before them, and return their 
appraisement of the value of the interests of all 
persons, respectively, in such land; and when 
such report shall have been confirmed by the 
court the President of the United States shall, 
if he thinks the public interest requires it, 
cause pa} r ment to be made to the respective 
persons entitled according to the judgment of 
the court, and when such payments are so 
made, * * * the said lands shall be 
deemed to be condemned and taken by the 
United States for the public use. And here¬ 
after in all cases of the taking of property in 
the District of Columbia for public use, whether 
herein, heretofore, or hereafter authorized, the 
foregoing provisions as it respects the applica¬ 
tion by the proper officer to the Supreme Court 
of the District of Columbia and the proceed¬ 
ings therein shall be as in the foregoing provi¬ 
sions declared. 

The Vice President of the United States, the ex- 

Speaker of the House of Representatives of the United 

States, and the Superintendent of the Capitol Building 

and Grounds under the authoritv of said act of June 

%/ 

25, 1910, bv letter of July 1, 1911, requested the 
Attorney* General of the United States to institute 
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and conduct a proceedings on behalf of the United 
States to acquire the two squares designated as 
squares 634 and 685, which for convenience of said 
proceedings were divided into separate and distinct 
parcels, two of which, parcels 22 and 23 located in 
square 634, on the corner of New Jersey Avenue and 
C Street NW., are owned by the appellant. 

Pursuant to said request contained in said letter 
of July 1, 1911, and under the directions of the 
Attorney General, a petition for condemnation of 
said two squares of land, together with the improve¬ 
ment thereon, w T as filed on August 3, 1911, contain¬ 
ing a complete recital of said act of Congress approved 
June 25, 1910, and as “Exhibit No. 1,” a copy of 
said act of August 30, 1890, and the statement that 
“in conformity with the provisions of said acts of 
Congress” petition was made for the condemnation 
of said squares numbered 634 and 685. 

The requirements of said act of August 30 were in 
all things followed by the court, and three commis¬ 
sioners to appraise the value of said squares were ap¬ 
pointed, to w r it, George Truesdell, Michael I. Weller, 
and Thomas H. McKee, w T ho, under instructions of 
the court, proceeded to view the several parcels of 
land composing said squares and to hear testimony 
both from the owners and the petitioners as to the 
value of the several parcels of land, among which 
were those of the appellant, Florence O’Brien Whit- 
ford, who w r as represented before said commission by 
Michael J. Colbert, Esq., and George L. Whitford, 
Esq., husband of the appellant. 
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The said commissioners appointed by the court, 
having completed their labors, returned into court on 
April 22, 1912, their report, which as to parcels num¬ 
bered 22 and 23 in square 634, owned by the appel¬ 
lant, is as follows: 


Parcel Nos. 22 and 23. 

We appraise the value of the owner of the 
fee simple of the premises included in these 
parcels, containing three thousand nine hun¬ 
dred eighty-two and thirty-five one hun¬ 
dredths square feet, at fifty-one thousand 
eight hundred seventy-six dollars and forty- 
five cents ($51,876.45), to be deducted from 
said fifty-one thousand eight hundred seventy- 
six dollars and forty-five cents, and to be re¬ 
duced at the rate of fifty-one dollars and thir¬ 
teen and one-half cents from April 18, 1912, 
for each month that the leaseholder remains 
in possession. 

Florence O’Brien Whitford was the only 
person appearing before the commission claim¬ 
ing the ownership of the title to said fee simple. 

William A. Engle appeared as the claimant 
for the said leasehold. 

and on May 16,1912, the appellant filed her exceptions 
to said award, and after due deliberation by the 
learned judge below, on June 7, 1912, the exceptions 
filed by the appellant and all others were overruled on 
the grounds that the same were not sufficient to set 
aside the award, and on June 7, 1912, the report of 
said commissioners was in all things confirmed. 
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II. 

ASSIGNMENT OF ERRORS. 

The errors assigned by the appellant, and which are 
discussed in her brief, present the following propo¬ 
sitions: 

The court below erred in confirming said award— 

1. Because said award is unreasonable and 
unjust. 

2. Because the amount awarded by the commission 
is grossly inadequate. 

3. Because the award is based upon palpable mis¬ 
take upon the part of the commission. 

4. Because the award was based upon prejudice 
upon the part of the commission. 

5. Because the appellant was entitled, under section 
487 of the Code, to a second jury of seven to appraise 
again the value of her property, which right the court 
below denied her. 

III. 

BRIEF OF ARGUMENT. 

1. “ Because said award is unreasonable and 
unjust” 

There is no real foundation for this assertion. 
The commissioners—George Truesdell, Michael I. 
Weller, and Thomas H. McKee—appointed by the 
court below were selected by the court for the reason 
that thev were each reasonable, honorable, and 
fair-minded men of high standing of character, 
fairness, and integrity, and to say that their award is 
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unreasonable and unjust is to attack the honesty 
of each commissioner. These men are of the highest 
standard of citizens of the District of Columbia, 
unusually skilled in real estate values and are inca¬ 
pable of being unreasonable or unjust, and were not 
as to the award made for the property of the appel¬ 
lant, as will be shown by reading the record. 

2. “ Because the amount awarded by the commission 
is grossly inadequate ” 

There is no real foundation for this assertion. 
The appellant was represented before said commission 
by two attorneys and produced numerous witnesses, 
one of whom—Mr. John L. Weaver—stated “ I value 
the whole property at from $125,000 to $140,000, 
placing the valuation upon the rental which I am 
of the opinion could be obtained” (Transcript, 17), 
which is a valuation based upon an uncertainty, 
and he valued both parcels, without regard to im¬ 
provements necessary, to be worth from $120,000 
to $135,000. (Transcript, 18.) Mr. Weaver’s valua¬ 
tion is based not upon facts but upon a rental basis 
which might be created under different circum¬ 
stances. 

The appellant was not in any way restrained from 
giving testimony, and the commissioners themselves 
asked many questions, as to the values, of the wit¬ 
nesses produced by both sides, and extended every 
courtesy to the appellant. 

The commissioners viewed the property and went 
very carefully into all the details to ascertain the 
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value of the same and gave consideration to sales 
made in the same square and in the adjoining square, 
therefore the award could not be unreasonable nor 
unjust nor grossly inadequate in amount. The 
appellant has simply failed to convince the commis¬ 
sion that a higher award should have been made. 

3. “Because the award is based upon palpable mis¬ 
take upon the part of said commission” 

There is no real foundation for this assertion. 
Said award is not in any way based upon a manifest 
mistake upon the part of the commission, but is 
based upon their best judgment and knowledge and 
experience in the valuation of property in the Dis¬ 
trict of Columbia gained from years of experience 
in the real-estate business and fortified by testimony 
of experts brought before them, their careful exam¬ 
ination of the property, its present rents and profits, 
and all possible circumstances surrounding the same. 
The record does not disclose anv reasons for such 
claims of palpable and manifest mistake. 

4 . “Because the award was based upon prejudice 
upon the part of the commission .” 

There is no real foundation for this assertion. 
There was no prejudice on the part of said commission 
against the appellant and no reason for any, but on 
the contrary said commission was at all times courte¬ 
ous, lenient, and careful of the appellant’s interests 
to the extent of allowing witnesses to be recalled and 
the filing of documents after the case had been closed, 
all of which appears of record. 
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5. “Because the appellant was entitled , under section 
487 of the Code , to a second jury of seven to appraise 
again the value of her property , which right the court 
below denied her” 

The appellant is not under the law entitled to a 
jury of seven men under section 487 of the Code of the 
District of Columbia. 

The act of June 25, 1910 (36 Stat. L., 378), the act 
authorizing the acquisition of the property of the ap¬ 
pellant, specially directs that if condemnation pro¬ 
ceedings are necessary to acquire the land that 

They shall be in accordance with the pro¬ 
visions of the act of Congress approved August 
thirtieth, eighteen hundred and ninety, pro¬ 
viding a site for the enlargement of the Govern¬ 
ment Printing Office. (Statutes at Large, 
volume twenty-six, chapter eight hundred and 
thirty-seven.) 

Section 3 of said act of August 30,1890 (26 Stat. L., 
412), among other things provides: 

The court shall * * * appoint three 
capable and disinterested commissioners to 
appraise the value of the respective interests of 
all persons concerned. 

and in reference to future condemnation proceedings 
said act provides: 

Hereafter, in all cases of the taking of prop¬ 
erty in the District of Columbia for public use, 
whether herein, heretofore, or hereafter author¬ 
ized, the foregoing provisions as it respects the 
* * * proceedings herein shall be as in the 
foregoing provisions declared. 
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It will be noticed that the act of June 25, 1910, 
requires that proceedings for condemnation shall be 
under, the act of August 30, 1890, and that this last- 
mentioned act provides only for three commissioners 
to appraise the value of the property, does not make 
provision for a jury nor for an appeal from the award 
of the commissioners, but directs that thereafter all 
proceedings for condemnation shall be in accordance 
with said act. Under these circumstances the provi¬ 
sion contained in section 487 of the Code of Law for 
the District of Columbia for the marshal to summon 
a jury of seven men does not apply to this case, and a 
jury can not be lawfully summoned. 

“By the Constitution of the United States, the es¬ 
tablishment of just compensation for property taken 
for the public use, under the right of eminent domain, 
is not required to be made by a jury, but may be en¬ 
trusted by Congress to commissioners appointed by a 
court or by the Executive, or to an inquest consist¬ 
ing of more or fewer men than an ordinary jury.” 

Baum v. Boss , 167 U. S., 593. 

Custiss v. G. & A. Turnpike Co., 6 Cranch, 

233. 

Sccomb v. R. R. Co., 23 Wall., 108-117-118. 

United States v. Jones , 109 U. S., 513-519. 

Shoemaker v. United States , 147 U. S., 282- 
300-301. 

Long Is. Co. v. Brooklyn , 166 U. S., 685. 

Even if the act of August 30, 1890, had been 
amended by the Code of Law for the District of Co- 
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lumbia which went into effect January 1, 1902, said 
section 487 could not apply to this case as the act of 
June 25, 1910, limited the proceeding to the mode 
prescribed in the act of August 30, 1890. There is 
nothing in the Code of Law for the District of Colum¬ 
bia which could be taken as an amendment of the 
act of August 30, 1890. 

The commissioners appointed by the court were 
made upon the nomination of the parties interested, 
as none of the men suggested by the appellee were 
appointed to act as commissioners, and the instruc¬ 
tion given to the said commissioners for their guidance 
was agreed upon by the many attorneys representing 
the owners of the ninety-nine parcels of land in the 
two squares heretofore mentioned. 

The learned judge below held the matter of the 
exceptions of the appellant under advisement for 
only a reasonable time, and no doubt overruled the 
same upon the authority of the case of Seufferle v. 
Macfarland (28 App. Cases, 101), the court holding, 
in speaking of a lower court, that— 

The court can not bring into review before 
it the various sources and grounds of judg¬ 
ment upon which the appraisers have pro¬ 
ceeded. The attempt to do so would transfer 
the function of finding the value of the lands 
from the appraisers to the court. 

The rule on this subject is so well settled 
that we shall content ourselves with the 
repeating of apt quotation from Mills on 
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Eminent Domain, 246, made in the opinion 
of the court below: 

The Appellate Court will not interfere with 
the report of commissioners to correct the 
amount of damages, except in case of gross 
error, showing prejudice or corruption * * *. 
The commissioners hear the evidence and fre¬ 
quently make the principal evidence out of a 
view of the premises, and this evidence can 
not be carried up so as to correct the report 
being against the weight of evidence. Hence, 
for an error in the judgment of commissioners 
in arriving at the amount of damages there 
can be no correction—especially where the 
evidence is conflicting. Commissioners are 
not bound bv the evidence of experts, or by 
the apparent weight of evidence, but may give 
their own conclusions. 

No grievous wrong is committed against the ap¬ 
pellant by the taking of her property through com¬ 
pulsory proceedings for “title to property is always 
held upon the implied condition that it must be sur¬ 
rendered to the Government, either in whole or in 
part, when the public necessities, evidenced according 
to the established forms of law, demand’’ (People 
v. The Mayor of New York , 32 Barb, 112), provided 
just compensation under the fifth article of the Con¬ 
stitution is made. Her property was submitted to a 
commission appointed by the court, which commission 
listened to testimony produced by the appellant and 
appellee, and after a view of the property to be taken 
gave due consideration to all of the evidence before 




them and fixed the award which was in their opinion, 
and which they were required to do under instruc¬ 
tions of the court, the fair market value of the prop¬ 
erty, that is, a value that might be maintained be¬ 
tween parties willing, but not compelled, to buy or 
sell. 

Some comment is made upon remarks made by 
Commissioner Weller which are construed by the 
appellant as showing his prejudice against her prop¬ 
erty, but an examination does not disclose any 
prejudice, and the remarks were made, as stated by 
Commissioner Weller himself, “facetiously.” 

Reeves T. Strickland, 

Attorney for Appellee. 



